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[B-211981] 


Contracts—Federal Supply Schedule—Prices—Reductions— 
Confirmation of Price 

An automatic data processing (ADP) schedule contractor may offer a price reduction 
at any time, without prior or subsequent approval by the General Services Adminis- 


tration (GSA); the procuring agency may, but need not, confirm the price reduction 
with GSA. 


Contracts—Federal Supply Schedule—Prices—Reductions— 
Agency Consideration of Reduced Price 

When, prior to the issuance of a delivery order, an ADP schedule contractor informs 
the procuring agency of a reduction in its schedule contract prices, the agency must 


consider the reduced prices in determining the low quote even though GSA is unable 
to confirm the price reduction. 


Matter of: A. B. Dick Company, February 1, 1984: 


A. B. Dick Company protests the issuance by Carswell Air Force 
Base, Texas, of delivery order No. F-41613-83-F1124 to Exxon 
Office Systems Company under Exxon’s nonmandatory automatic 
data processing schedule contract No. GS-00C03414 with the Gen- 
eral Services Administration (GSA). The delivery order was for 
nine word-processing systems. The protester contends it was enti- 
tled to the order because its schedule price for the equipment was 
lower than Exxon’s; it requests that the delivery order be “invali- 
dated” and a new order issued to it. The Air Force now agrees that 
the order should have been issued to the protester, but reports that 
no corrective action is possible because the equipment has been de- 
livered. 

We sustain the protest. 

The record indicates that Carswell evaluated the protester’s price 
for each word processing system at $10,167.06, based on informa- 
tion it received from GSA concerning amendment No. 4 to the pro- 
tester’s schedule contract price list. The protester informed the 
contracting officer, however, that a further amendment has re- 
duced its prices below its listed schedule prices and that its quote 
for the equipment was therefore low. The contracting officer called 
GSA for confirmation of the latest price change, but GSA could 
only confirm a price of $10,167.06. The contracting officer issued 
the delivery order to Exxon on May 23, 1983, at Exxon’s schedule 
contract price of $9,244 per system. On May 24 GSA received an 
amendment from the protester that lowered its system price to 
$8,645.25, retroactive to May 11. 

The protester contends that once its representative informed him 
of its latest price reduction, the contracting officer was obliged to 
use those prices for purposes of determining the low quote. We 
agree. Under the price reduction clause of a GSA schedule con- 
tract, a vendor may offer a price reduction at any time and by any 
method, without prior or subsequent GSA approval or acceptance. 
Microcom Corporation, B-186057, November 8, 1976, 76-2 CPD 385. 
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It is not necessary that the vendor notify GSA in order for the 
price reduction to be effective. Rather, the burden is upon the 
vendor to communicate any reduction in its prices to the procuring 
agency, which may, but need not, confirm the price reduction with 
GSA. Dictaphone Corporation, B-195043, September 25, 1979, 79-2 
CPD 222. Where, prior to the issuance of a purchase order, an 
agency has actual knowledge of a price reduction offered to GSA, 
the agency must consider that reduction in evaluating quotes. See 
Motorola, Inc., B-191339, October 19, 1978, 78-2 CPD 287 (evidence 
insufficient that agency knew of price reduction at the time of 
price evaluations). 

In this case, the contracting officer admits the protester informed 
him prior to the issuance of the delivery order that there had been 
a new price change that would make the protester’s quote low, but 
reports that he did not accept the lower quote because GSA could 
not confirm the price change. The Air Force concedes that, under 
these circumstances, the contracting officer should have awarded 
the delivery order to the protester. Thus, we sustain the protest. 

In determining whether it is in the Government’s best interest to 
recommend the termination of an improper award, we consider fac- 
tors such as the seriousness of the procurement deficiency, the 
degree of prejudice to other offerors or to the integrity of the com- 
petitive system, and the cost to the Government. Power Systems, B- 
210032, August 23, 1983, 83-2 CPD 232. We have held that remedial 
relief is not practical where, as here, a contract has been substan- 
tially performed. See Propper Manufacturing Co., Inc., B-208035, 
March 22, 1988, 88-1 CPD 279. Therefore, we agree with the Air 
Force that because the equipment already has been delivered, cor- 
rective action now is not appropriate. 


(B-213743] 


Contracts—Protests—General Accounting Office Procedures— 
Timeliness of Protest—Date Basis of Protest Made Known to 
Protester 


Protest to General Accounting Office (GAO), filed more than 10 days after the pro- 
tester had been informed that award had been made to another contractor and basis 
therefor, is untimely and not for consideration. 


Contracts—Protests—General Accounting Office Procedures— 
Timeliness of Protest—Constructive Notice of Procedures 


Although the peoceanes alleges that it did not know of the requirement concerning 


the time for filing of a GAO protest, an untimely protest may not be considered be- 
cause bidders are on constructive notice of the requirement. 


Matter of: Holmes Ambulance Service Corp., February 2, 
1984: 


Holmes Ambulance Service Corp. (Holmes) protests the award of 
a contract to A.A. Ambulance and Oxygen Service Company under 
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invitation for bids 526-84-1, issued by the Veterans Administration 
(VA), for ambulance service. Holmes claims entitlement to the 
award as the alleged low bidder. 

We dismiss the protest as untimely. 

The VA reports that it met with a Holmes representative on Oc- 
tober 3, 1983, 4 days after award, and informed him of the award 
and basis therefor, and of the procedures for filing a protest with 
GAO. Holmes does not deny that it was informed of the award and 
basis, but claims that it was not informed of its appeal rights to 
our Office until November 11, 1983. Holmes’ protest was filed with 
our Office on November 18, 1983. 

Our Bid Protest Procedures require that protests shall be filed 
with our Office not later than 10. working days after the basis for 
protest is known. 4 C.F.R. § 21.2(b\(2) (1983). However, Holmes’ pro- 
test was not filed with our Office until a month and a half after it 
knew the basis for protest. 

Although Holmes states that it was unaware of the protest proce- 
dures, this does not provide a basis for our Office to waive them 
because bidders are on constructive notice of our Bid Protest Proce- 
dures since they are published in the Federal Register (at 240 Fed. 
Reg. 17979 (1975), as amended by 48 Fed. Reg. 1931 (1983)) and the 
Code of Federal Regulations (at 4 C.F.R. part 21 (1983)). 

Since Holmes failed to submit a timely protest to our Office, we 
will not consider the matter on the merits. 


[B-212648] 


Officers and Employees—Transfers—Transportation for 
House Hunting—Transfer Acceptance Requirement 


Employee declined transfer after house-hunting trip, contending that he could not 
find suitable and affordable housing at new duty station. If reason for declination 
was in fact beyond employee’s control and acceptable to agency, General Accounting 
Office (GAO) will not object to agency’s payment of expenses of house-hunting trip. 
However, whether or not reason meets this test is primarily for determination by 
agency, and GAO will not disturb agency’s decision unless it is clearly erroneous, 
arbitrary, or capricious. 


Matter of: Murrel C. Hoage—Failure to Transfer After House- 
Hunting Trip, February 6, 1984: 


Mr. C. L. Winn, a certifying officer of the U.S. Department of the 
Interior, Bureau of Reclamation, Mid-Pacific Regional Office, re- 
quests an advance decision as to whether Mr. Murrel C. Hoage 
may be reimbursed for house-hunting expenses he incurred in an- 
ticipation of a permanent change of station which was not effected. 
We hold that the agency may pay the claimed expenses if it deter- 
mines that the employee declined to transfer for a reason which 
was beyond his control and is acceptable to the agency. 

Mr. Hoage, a grade GS-7 employee of the Bureau of Reclama- 
tion, Scoggins Dam, Gaston, Oregon, was placed in the Bureau’s 
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Surplus Employee Placement Program in anticipation of a transfer 
of functions from the Scoggins Dam office to the Tualatin Valley 
Irrigation District. As a result, he was offered a position, without 
having applied for it, as an Irrigation System Operator, grade GS- 
7, in the Cachuma Operations Office, Santa Ynez, California. He 
accepted the position, signing a continued service agreement on 
April 7, 1983. In order to seek permanent residence for his family, 
including a dependent grandchild, Mr. Hoage and his spouse per- 
formed authorized house-hunting travel to Santa Ynez between 
April 29 and May 7, 1983. He received a $2,000 travel advance for 
this purpose. 

Mr. Hoage was aware prior to his house-hunting trip that he 
would be required to live within a 10-mile radius of the Cachuma 
Operations Office. Additionally, the vacancy notice describing his 
new position indicated that, while houses for purchase were readily 
available in Santa Ynez, rental facilities were ‘somewhat scarce” 
and Government housing was non-existent. The employee claims, 
however, that he encountered greater difficulties than anticipated 
in finding suitable and affordable housing at his new duty station. 
Specifically, he states that the few rental facilities available in the 
Santa Ynez area exceeded an affordable price range, were outside 
of the specified 10-mile radius, or did not allow occupancy by chil- 
dren and pets. He also found that he was unable to secure perma- 
nent housing, since houses located within the specified distance 
from the project site were prohibitively expensive and required 
substantial downpayments. Mr. Hoage’s efforts to secure motel ac- 
or on a monthly or weekly basis were also unsuccess- 

ul. 

Since Mr. Hoage was unable to find housing in Santa Ynez, he 
declined to transfer to the Cachuma Operations Office and re- 
turned to his position at Scoggins Dam. Thereafter, he refunded 
the $2,000 travel advance and claimed $1,143.13 in house-hunting 
expenses. The agency questions whether it may pay the claimed ex- 
penses in view of the “mitigating circumstances” involved in Mr. 
Hoage’s case. In this regard, the agency points out that the trans- 
fer was not requested by Mr. Hoage but was offered to him because 
of his surplus employee status, and that Mr. Hoage was unable to 
find suitable and affordable housing in Santa Ynez despite his ex- 
tensive efforts. 

Section 5724a(a\(2) of Title 5, United States Code (1982), author- 
izes an employee reimbursement of travel expenses to seek perma- 
nent quarters at the new official station when both the old and 
new stations are located within the continental United States. The 
pertinent parts of the implementing Federal Travel Regulations, 
FPMR 101-7 (September 1981), are found in paragraphs 2-4.3(a) 
and 2-1.5a(1\a). Paragraph 2-4.3(a) provides: 


a. After employee’s agreement to transfer. A trip for finding residence quarters 
shall not be permitted at Government expense until after an employee has agreed 





Cis Gen) DECISIONS OF THE COMPTROLLER GENERAL 189 


to the transfer and the date of the transfer has been established, and shall not be 
authorized under circumstances where the purpose of the trip is to permit the em- 
ployee to decide whether he/she will accept the transfer. If an employee accepts a 
transfer and, after making a trip to the new station for the purpose of finding per- 
manent quarters or after the spouse has made such a trip, declines the transfer, he/ 


she is subject to the provisions of 2-1.5a(1) concerning recovery of amounts reim- 
bursed for travel. 


Paragraph 2-1.5a(1)(a) provides: 


(a) Transfers within the conterminous United States and appointments and assign- 
ments of new appointees and student trainees to certain positions within the 50 States 
and the District of Columbia. In connection with the transfer of employees between 
official stations within the conterminous United States, expenses for travel, trans- 
portation, moving and/or storage of household goods, and allowances as provided in 
these regulations shall not be allowed unless and until the employee selected for 
such transfer agrees in writing to remain in the service of the Government for 12 
months following the effective date of transfer, unless separated for reasons beyond 
his/her control and unless acceptable to the —_— concerned. In case of a violation 
of such an agreement, including failure to effect the transfer, any funds expended 
by the United States for such travel, transportation, and allowances shall be recov- 
erable from the individual concerned as a debt due the United States. * * * [Italic 
supplied.] 

As this Office construes the foregoing statute and regulations, it 
would not object to the employing agency’s payment of the author- 
ized expenses of Mr. Hoage’s house-hunting trip to Santa Ynez, 
provided it is determined by the agency that his failure to comply 
with the continued service agreement—in this case failure to trans- 
fer—was in fact for a reason beyond his control and acceptable to 
the agency. The determination as to whether Mr. Hoage’s reason 
for declining to transfer meets this test is primarily a matter for 
the agency, and will not be disturbed by this Office unless it is 
clearly erroneous, arbitrary, or capricious. See Richard J. Hughes, 
B-197816, June 24, 1981; and William C. Moorehead, 56 Comp. Gen. 
606, 607 (1977). 

We note that the limited number of available rental units in the 
Santa Ynez area, and the geographical features of the area that 
further limited the number of available residences were not known 
to Mr. Hoage prior to the beginning of his house-hunting trip. 
Thus, applying the above standard to this case, it appears that Mr. 
Hoage, at all times, acted in good faith, and finally declined the 
transfer only because of the scarcity of appropriate housing for his 
family. These facts would seem to support a finding that he de- 
clined the transfer for reasons that were beyond his control, and 
reimbursement would appear to be proper. 

We are returning Mr. Hoage’s voucher to the Bureau of Recla- 
mation for settlement in accordance with the foregoing. 


[B-210176] 


Funds—Recovered Overcharges—Distribution—Department of 
Energy—Direct Payment to Treasury—Propriety 


Department of Energy exceeded its statutory authority to collect and dispose of 
funds obtained in consent order settlements of alleged violations of petroleum price 
and allocation regulations by depositing funds in Treasury as miscellaneous receipts 


443-834 (QL 3) 0 - 84 - 2 
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without prior efforts at restitution to overcharged purchasers. Funds were errone- 
ously deposited and are subject to retrieval by Energy under 31 U.S.C. 1322 for dis- 
tribution following administrative proceedings under C.F.R. 205.280 et seq. 


Funds—Recovered Overcharges—Distribution—Department of 
Energy 


Department of Energy should compile a list of consent orders which provided for 
deposit of settlements of alleged violations of petroleum price and allocation regula- 
tions in Treasury as miscellaneous receipts without prior efforts at restitution to 
overcharged customers. The list should identify a overcharged customers, 
and be published in the Federal Register as a Notice inviting claims for payment 
with supporting evidence from such customers. Reasonable claims should re- 
ferred for administrative proceedings under 10 C.F.R. 205.280 et seg. Pending con- 
sent orders should be amended to include administrative proceedings for claimants. 
Funds remaining undistributed after administrative proceedings are to be deposited 
in miscellaneous receipts account of Treasury. 


Matter of: Department of Energy retrieval of moneys 
erroneously paid into United States Treasury under consent 
order settlements of alleged violations of petroleum price and 
allocation regulations, February 7, 1984: 


This decision to the Secretary of Energy results from a Congres- 
sional request of December 3, 1982, in which we were asked to de- 
termine whether moneys paid directly into the United States 
Treasury as miscellaneous receipts, pursuant to a 1980 consent 
order between Sun Company, Inc. and the Department of Energy 
settling alleged violations of petroleum price and allocation regula- 
tions, should be retrieved and deposited in an escrow account for 
possible subsequent distribution by Energy to overcharged custom- 
ers of Sun. The requester was concerned about and wanted our re- 
sponse to apply as well to funds deposited in the Treasury as a 
result of Energy’s continuing practice of including similar payment 
provisions in more recent consent orders. 

We studied a legal memorandum provided by the requester in 
light of relevant legislative history, judicial precedents, our own 
decisions, and pertinent legal journals. For the reasons set forth 
below, we conclude that funds deposited as miscellaneous receipts 
without prior efforts at restitution are subject to retrieval by 
Energy under 31 U.S.C. § 1322 for distribution following appropri- 
ate administrative proceedings. 


BACKGROUND 


The underlying rationale for our opinion here rests on the con- 
clusions reached in our previous opinions, B-200170, April 1, 1981, 
60 Comp. Gen. 15 (1980), and in our May 1983 decision to the Secre- 
tary of Energy on the use of consent orders to distribute petroleum 
overcharge settlement funds, 62 Comp. Gen. 379 (1983). In that de- 
cision we found, among other things, that Energy had used consent 
orders improperly in a number of cases by making, or allowing the 
oil companies to make, distributions of overcharge refunds without 
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prior efforts to identify those overcharged and thé amounts of over- 
charges. As a result, we found, payments were made by oil compa- 
nies and by Energy to institutions (including the Treasury) that 
were not actually injured by the overcharges and lacked an appro- 
priate connection to the overcharges. In addition, and more impor- 
tantly, overcharged customers were denied an opportunity to 
present claims through Energy’s established administrative proce- 
dures. 62 Comp. Gen. at 380. 

These conclusions are rooted in our established view of Energy’s 
authority to distribute overcharge settlements as a limited, implied 
authority to effect restitution by distributing the funds only to con- 
sumers injured by the overcharges, or to classes of consumers with 
a clear connection to the overcharges. B-200170, April 1, 1981; 60 
Comp. Gen. 15, 22, 24, Supra. As set forth in our May 1983 decision, 
62 Comp. Gen. at 383, our view of Energy’s obligation to identify 
and make refunds to those overcharged was, in effect, corroborated 
by the Temporary Emergency Court of Appeals (which is the exclu- 
sive appellate forum for questions arising under the petroleum 
price and allocation regulations) in its statement: “Suffice it to note 
that the Government has a duty to try to ascertain those over- 
charged, and refund them, with interest, from the restitution 
funds.” Citronelle-Mobile Gathering, Inc. v. Edwards, 669 F.2d 717, 
723 (TECA) cert. denied, 103 S. Ct. 172 (1982) (hereinafter, Citron- 
elle v. Edwards). The court also pointed out that where it is possible 
to determine the purchasers of overpriced oil, and through these to 
attempt to locate consumers ultimately overcharged as a result, 
“i]t follows that payment to the United States Treasury is not res- 
titution in the true sense of the word, or in the objectives of the 
statutes here involved.” Jd., at 722. 

In our May 1983 decision we reviewed our analysis of Energy’s 
Subpart V regulations for the distribution of overcharge funds 
when the recipients or amounts of refunds cannot be readily identi- 
fied (10 CFR §§ 205.280-205.288), and reiterated our belief that the 
use of these Subpart V procedures is mandatory in every such in- 
stance. We held that: 


[wJhenever settlement funds cannot be distributed readily to identifiable over- 
charged consumers or classes of consumers, Energy lacks authority to agree to a 
consent order provision that distributes overcharge settlement funds directly, or in 
which distribution is to be made by the oil company, without first attempting to 
find claimants through [Subpart V] proceedings. 62 Comp. Gen. at 386. 


We took issue with Energy’s frequent assertions (in court and in 
preambles to consent orders) that identification of purchasers is im- 
possible in cases where price and allocation programs had national 
cost effects. We briefly discussed some recent decisions from Ener- 
gy’s Office of Hearings and Appeals (OHA) establishing procedures 
for refunds in cases where overcharges affected virtually all users 
of petroleum products, and where petroleum products passed 
through many hands before reaching the ultimate consumer. 62 
Comp. Gen. at 390-91. On this basis, we stated, “whenever there is 
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any question as to the identity of the recipient or the amount of 
payment, then the case must be referred to OHA.” Jd. at 390.1 


DISCUSSION 


As stated above, we have determined that the direct payment 
provisions of numerous consent orders were improper. We now con- 
sider whether these improper provisions rendered the payments to 
the Treasury “erroneous” within the meaning of the relevant 
statute and if so whether and to what extent such funds may be re- 
trieved from the Treasury. 


The Direct Payments Were Erroneously Deposited as Miscellaneous 
Receipts 


The first question to be resolved is whether the improper direct 
payment consent order provisions rendered the payments “errone- 
ously” received and deposited within the terms of 31 U.S.C. 
§ 1322(b\(2) (formerly 31 U.S.C. § 725q and 725q-1), which states in 
relevant part: 

(b) [N]ecessary amounts are appropriated to the Secretary of the Treasury to 
make payments from— 


* * * * * * * 


(2) the United States Government account “Refund of Moneys Erroneously Re- 

ceived and Covered” and other collections erroneously deposited that are not proper- 
ly chargeable to another appropriation. 
The terms “erroneously received” used in the former statute, and 
“erroneously deposited” in the current codification have no statuto- 
ry definition, and none has been identified in our review of applica- 
ble case law. 

In previous decisions we have agreed that erroneous collections 
had been made, and that refunds were appropriate. For example, 
in a case involving fees collected by the Securities and Exchange 
Commission (SEC) and deposited as miscellaneous receipts, the SEC 
determined that the fees had been improperly collected according 
to criteria set forth in subsequent Supreme Court decisions involv- 
ing similar fees. We concluded that refund of the fees was author- 
ized by 31 U.S.C. § 725q. 55 Comp. Gen. 243 (1975). In a more recent 
decision involving certain fees collected by the Department of the 
Interior, the Federal courts held these fees were not required to be 
collected under applicable statutes and were erroneously collected 
as a result. The court ordered Interior to refund the fees. 61 Comp. 
Gen. 224 (1982). 


1 This view was adopted recently by a Federal district court faced with a question 
involving the distribution of overcharges where the overcharges most likely had 
been passed along to the ultimate consumers, where it was impossible to ascertain 
the precise injury to each, and where even the identification of the amount of over- 
charges would be extremely complex at best. In Re: The Department of Energy Strip- 
per Well Exemption Litigation, No. MDL 378 (D. Kan. Filed September 13, 1983). 





Cue: Gon] DECISIONS OF THE COMPTROLLER GENERAL 193 


It is interesting to note that the SEC determination of error in 
its collection of fees was based on judicial decisions establishing cei- 
teria for the collection of fees by other agencies. In the matter at 
issue here, courts have construed statutes directly applicable to En- 
ergy’s actions and authority, and have, in effect, established legal 
requirements to be followed by Energy in its attempted collections 
and distributions. 

In view of our series of decisions and of these judicial decisions 
mandating efforts by Energy to attempt to ascertain and make dis- 
tributions to those overcharged, and given OHA’s recent efforts to 
provide an administrative forum for claimants under even those 
programs with national cost effects, we believe that criteria have 
evolved outlining the proper-limits of Energy’s authority to collect 
and.dispose of overcharge funds. At no time, however, has this au- 
thority extended to the use of consent order provisions directing 
the payment of funds into the miscellaneous receipts account with- 
out prior attempts to satisfy Energy’s duty to make restitutionary 
refunds to overcharged purchasers or those closely connected to the 
overcharges. For this reason, ail such payments were erroneously 
deposited as miscellaneous receipts in the Treasury. 


Retrieval of Erroneously Deposited Funds 


The general rule governing refunds of erroneously collected 
funds is set forth in our decision at 17 Comp. Gen. 859 (1938). This 


decision states: 


It is only when collections erroneously covered into the Treasury as miscellaneous 
receipts are involved and the refund is not properly chargeable to any other appro- 
priation that there is for consideration charging the appropriation “Refund of 
Moneys Erroneously Received and Covered.” Id. at 860. 

In this case the funds at issue were not originally appropriated 
by Congress, but rather were paid by oil companies to settle allega- 
tions of price and allocation overcharges, and were deposited as 
miscellaneous receipts. Thus, the only appropriation properly 
chargeable is 31 U.S.C. § 1322(b)(2). Since the funds were erroneous- 
ly deposited, they can be retrieved and refunded under this statute 
upon issuance by the Secretary of Energy of an appropriate order. 
Before the Secretary can initiate any refunds, however, further ad- 
ministrative proceedings will be necessary. 

We do not suggest that the Secretary should initiate the retrieval 
process immediately, or that all of the consent order funds current- 
ly in the miscellaneous receipts accounts can in fact be refunded to 
appropriate individuals, classes or states. The Secretary should, 
however, direct the Economic Regulatory Administration or OHA 
to compile at the earliest possible date a list of all consent orders 
under which alleged violations of price and allocation regulations 
were settled by the payment of funds into the Treasury without an 
attempt to effect restitution to purchasers. This list should include 
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the identity of the company or companies agreeing to each consent 
order as well as all known major purchasers from such companies. 

This list should be published in the Federal Register as a Notice, 
inviting purchasers in the chain of distribution under each consent 
order who believe they can establish a claim to a share of those 
funds to present their claims and supporting evidence to Energy 
within a reasonable time, for example, 60 days. Upon receiving the 
claims, Energy should examine the evidence and refer all reasona- 
ble claims to OHA for Subpart V proceedings. 

Future consent orders should provide for payments into the 
Treasury as miscellaneous receipts only following attempts by 
Energy to effect restitution to injured purchasers, including refer- 
ral to OHA where such purchasers are not otherwise identifiable. 

Any funds determined by OHA to be undistributable under its 
current standards should remain in the Treasury as miscellaneous 
receipts, in accordance with our previous decisions on this issue, 62 
Comp. Gen. at 391; 60 Comp. Gen. at 26-27. On this point, we note 
the following statement of the court in the Stripper Well decision, 
with respect to appropriate remedies for funds found to be undistri- 
butable after referral to OHA: 

[A] direct refund to the United States Treasury would serve equitable and restitu- 
tionary goals. While such a remedy would not aid energy consumers as directly as 
refund to the states for use in energy programs, it would have certain advantages. It 
would involve virtually no administrative expense and would benefit the public at 
large by increasing federal revenues. Since mobile transportation is an all encom- 
passing way of life in our nation, those injured may well be the public at large. 
Hence such a distribution would probably serve the purpose of aiding the injured 


party. It would also, of course, fulfill the restitutionary goal of requiring plaintiffs to 
disgorge their judicially-determined illegal gains. Stripper Well, slip opin. at 16. 


CONCLUSION 


On the basis of our previous analysis of recent actions by Energy 
in settling cases with alleged violators of Federal petroleum price 
and allocation regulations, we concluded that Energy had been 
using consent orders improperly in a number of cases by allowing 
the distribution of overcharge refunds without prior efforts to iden- 
tify those overcharged and the amounts of overcharges. We con- 
cluded that these actions exceeded Energy’s statutory authority to 
enforce compliance with its regulations, 62 Comp. Gen. at 388-391, 
and that Energy acted without authority to avoid its Subpart V pro- 
cedures by agreeing to consent order provisions that distributed 
settlement funds directly to the miscellaneous receipts account of 
the Treasury and elsewhere without prior efforts to locate injured 
parties. 

We now conclude that payments made to the Treasury pursuant 
to these unauthorized consent order provisions were erroneously 
deposited into the Treasury as miscellaneous receipts,.and under 31 
U.S.C. § 1322(b)\(2) are subject to retrieval and to refund to over- 
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charged purchasers if or when distribution plans are adopted fol- 
lowing OHA proceedings. 

Using its authority to effect restitution by the means of Subpart 
V proceedings, Energy should reconsider the direct payment con- 
sent order provisions it has entered, and compile a list of all such 
consent orders, including the companies involved and known major 
purchasers from them. It should publish the list as a notice in the 
Federal Register inviting the claims of potentially overcharged pur- 
chasers, refer reasonable claims to OHA for Subpart V proceedings, 
and when distribution plans are adopted by OHA, should order the 
retrieval and refund of moneys to identified injured parties. Any 
funds which cannot be distributed under this system should remain 
as miscellaneous receipts. 

Since this decision contains recommendations for corrective 
action, we have furnished copies to the congressional committees 
referenced in section 236 of the Legislative Reorganization Act of 
1970, 31 U.S.C. § 720 (formerly 31 U.S.C. § 1176), which requires the 
submission of written statements by the agency to those commit- 
tees concerning the action taken with respect to our recommenda- 
tions. 


[B-211880] 


Officers and Employees—Transfers—Temporary Quarters— 
Entitlement 


An employee of the U.S. Geological Survey assigned to Saudi Arabia under the For- 
eign Assistance Act whose travel was governed by the Foreign Service Travel Regu- 
lations may not be reimbursed for temporary quarters expenses under the Federal 
Travel Regulations upon his return to the United States. However, the employee is 
eligible for a “home service transfer allowance” under section 250 of the Standard- 
ized Regulations (Government Civilians, Foreign Areas), as amended, under author- 
ity contained in the Foreign Service Act of 1980. 


Officers and Employees—Transfers—Overseas Employees— 
Transferred to U.S.—Home Service Transfer Allowance— 
Eligibility Requirements 


The home service transfer allowance, under 5 U.S.C. 5924(2)(B) prescribed in the 
Standardized Regulations (Government Civilians, Foreign Areas), provides reim- 
bursement for subsistence and miscellaneous expenses for employees (including For- 
eign Service members) only when they are transferred to the United States “be- 
tween assignments to posts in foreign areas.” Under authority of the Foreign Serv- 
ice Act of 1980 the restriction “between assignments” in foreign areas was removed 
from the regulations. That change is valid as to Foreign Service members and 
others whose relocation allowances are authorized under the Foreign Service Act, 
but the restriction still applies to other employees not covered by the Act. 


Matter of: William J. Shampine, February 8, 1984: 


The question presented in this case is whether Mr. William J. 
Shampine, an employee of the U.S. Geological Survey, Department 
of the Interior, may be reimbursed temporary quarters and subsist- 
ence expenses incident to his transfer from Riyadh, Saudi Arabia, 
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to Atlanta, Georgia.! We find that while Mr. Shampine is not eligi- 
ble for reimbursement of temporary quarters expenses under the 
Federal Travel Regulations, he is eligible for a ‘home service trans- 
fer allowance” under section 250 of the Standardized Regulations 
(Government Civilians, Foreign Areas). 


Background 


Mr. Shampine, an employee of the Geological Survey formerly 
stationed in Indianapolis, Indiana, completed an overseas assign- 
ment with the United States/Saudia Arabia Joint Commission on 
Economic Cooperation. We understand that his assignment was 
made under the authority of the Foreign Assistance Act of 1961, as 
amended, 22 U.S.C. chapter 32. His travel incident to this assign- 
ment was governed by the Foreign Affairs Manual, presumably 
pursuant to 22 U.S.C. 2385(d) (1982), which provides that employees 
so assigned are to receive allowances and benefits under the For- 
eign Service Act of 1980, 22 U.S.C. 3901 et seg. (1982). 

Upon return to the United States Mr. Shampine accepted a posi- 
tion with the Geological Survey in Atlanta, Georgia, and traveled 
directly to Atlanta from Saudia Arabia in December 1982. It ap- 
pears that upon his return to the United States Mr. Shampine was 
returning to permanent employment in the United States, and 
there is no indication that his assignment in Atlanta is an interim 
assignment with the contemplation that he will be later reassigned 
overseas. He incurred expenses for temporary quarters upon arriv- 
al in Atlanta, and the certifying officer has requested a decision on 
whether there is a legal basis upon which to reimburse Mr. Sham- 
phine. 

Specifically, the certifying officer refers to the Comptroller Gen- 
eral’s decisions B-177277, February 12, 1973, and B-163639, March 
27, 1968, in which it was held that an employee entitled to reloca- 
tion expenses under the Foreign Affairs Manual may not be reim- 
bursed under the Federal Travel Regulations (FPMR 101-7). The 
question is whether these decisions would preclude reimbursement 


of Mr. Shampine for temporary quarters expenses in these circum- 
stances. 


Analysis 


Our decisions in B-177277 and B-163639 were affirmed in Matter 
of Vincent, B-194741, February 19, 1981. In Vincent we stated: 

Section 5724(a) of title 5, United States Code, is the general authority for payment 
of travel expenses of employees incident to a transfer in the interest of the Govern- 


ment. That authority does not extend to individuals transferred under the Foreign 
Service Act of 1946, as amended. In this regard 5 U.S.C. 5724(g) provides: 


'The question was presented together with a voucher for payment of the allow- 
ance by Posey B. Howell, Branch of Financial Management, Geological Survey, U.S. 
Department of the Interior, Reston, Virginia. The voucher is returned, but prior to 
payment the adjustment indicated in this decision must be made. 
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“(g) The allowances authorized by this section do not apply to an employee trans- 
ferred under chapter 14 of title 22.” 2 


The allowances authorized by 5 U.S.C. 5724a(a) (1976), including reimbursement 
for temporary quarters subsistence expenses and the miscellaneous expenses allow- 
ance, are payable to employees for whom the Government pays travel and transpor- 
tation expenses under section 5724(a) and thus, are not payable to employees trans- 


ferred under chapter 14 of titie'22, United States Code. Albert N. Alexander, B- 
188437, September 15, 1977. 


Furthermore, our Office has held that where an agency has transferred an em- 
ployee to a foreign duty station under the Foreign Service Travel Regulations, the 
employee is not entitled to reimbursement of relocation expenses under the Federal 


Travel Regulations incident to his return to the United States. B-163639, March 27, 
1968; and B-177277, February 12, 1973, and May 3, 1973. 


In decision B-186548, February 23, 1977, we held that where employees were 
transferred to overseas positions under the provisions of the Foreign Service Travel 
Regulations, the Department of Agriculture did not have discretion to authorize 
benefits provided under the Federal Travel Regulations issued pursuant to 5 U.S.C. 
5721-5733 when such employees are transferred back to the United States. * * * 

For the same reason, Mr. Shampine is not eligible for reimburse- 
ment of temporary quarters expenses under the Federal Travel 
Regulations. However, for the reasons set forth below he may be 
reimbursed for these expenses, if otherwise proper, under section 
250 of the Standardized Regulations (Government Civilians, For- 
eign Areas) which provides for a “home service transfer allow- 
ance.” 

The home service transfer allowance is a cost-of-living allowance 
granted to an employee for expenses incurred incident to establish- 
ing himself at a post of assignment in the United States “between 
assignments to posts in foreign areas.” 5 U.S.C. 5924(2)(B). It is pre- 
scribed under regulations of the Secretary of State (the Standard- 
ized Regulations (Government Civilians, Foreign Areas)) and is au- 
thorized for all Federal employees including Foreign Service offi- 
cers. 5 U.S.C. 5921(3); Section 040i, Standardized Regulations (Gov- 
ernment Civilians, Foreign Areas). 

The home service transfer allowance is made up of three parts: 
(1) the “miscellaneous transfer expense portion” which is similar to 
the miscellaneous expense allowance authorized under the Federal 
Travel Regulations, (2) the “wardrobe expense portion,” and (3) the 
“subsistence expense portion” which is similar to the temporary 
quarters subsistence expense allowance authorized by the Federal 
Travel Regulations. Until September 1981, The Standardized Regu- 
lations, in section 251.la, included a restatement of the statutory 
restriction that a home service transfer allowance was available 
only to an individual who is assigned to a post in the United States 
“between assignments to posts in foreign areas.”* Thus, we held in 


2The provisions contained in chapter 14 of title 22, U.S.C., were repealed by the 
Foreign Service Act of 1980. Section 5724(g) of title 5 U.S.C. (1982) now states: “(g) 
The allowances authorized by this section do not apply to employees transferred 
under the Foreign Service Act of 1980.” 

3The “home service transfer allowance” was defined at section 25l.la of the 
Standardized Regulations (TL:SR-297, April 9, 1978) as “an allowance for extraordi- 
nary, necessary, and reasonable expenses, not otherwise compensated for, incurred 
by an employee incident to establishing him/herself at a post of assignment in the 

nited States (sec. 040a) between assignments to posts in foreign areas.” 


443-834 (QL 3) 0 - 84 - 3 
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Matter of Alexander, B-188437, September 15, 1977, that an em- 
ployee did not qualify for the allowance following an overseas as- 
signment when it was not anticipated that he would be reassigned 
overseas. This is Mr. Shampine’s situation. See also Matter of 
Lynch, B-180852, October 238, 1974. 

The Foreign Service Act of 1980 provided new authority to pay 
travel and relocation expenses of Foreign Service members and 
their families transferred to or within the United States under the 
provisions of section 901(14) of that Act as long as the member of 
the Service agreed to remain in Government Service for at least 12 
months. Pub. L. 96-465, § 901, October 17, 1980, 94 Stat. 2124 (22 
U.S.C. 4081 (1982)). Reimbursement of relocation expenses of the 
type Mr. Shampine incurred for assignment to the United States 
had not been authorized under the previous Foreign Service Act. 
The only available reimbursement was under 5 U.S.C. 5924(2)(B) 
which, as is indicated above, only applies to assignments in the 
United States between assignments to posts in foreign areas. 

Section 901(14) (22 U.S.C. 4081(14)) provides in general language 
that the Secretary of State may pay “travel and related expenses of 
members of the Foreign Service and their families,” including costs 
incurred for their “travel and relocation” when the member is “as- 
signed to or within” the United States. The legislative history of 
this section shows that it: 


s** * 


authorizes payment of travel and relocation expenses of members of the 
[Foreign] Service and their families in connection with assignments to or within the 
United States, including assignments to state and local governments.* * * It also 
permits reimbursement of relocation expenses incurred by members of the Service 
on other assignments to or within the United States for which they are not now 
authorized to be reimbursed and for which other employees of the Government are 
reimbursed under 5 U.S.C. 5724(a). * * * Senate Rept. No. 96-913, August 22, 1980, 


pages 77-78 (reprinted in U.S. Code and Admin. News, Vol. 4, 96th Cong., Second 
Sess. 1980, page 4495).* 


Regulatory provisions to authorize separate allowances under 
section 901(14) for miscellaneous expenses and temporary quarters 
subsistence expenses for Foreign Service members transferred to or 
within the United States when the transfer was not between for- 
eign assignments were not promulgated. But the Secretary amend- 
ed the home service transfer allowance regulation to remove the 
restriction that this allowance could be paid only between assign- 
ments in foreign areas. The effect of this was to authorize an allow- 
ance similar to the temporary quarters subsistence allowance since 
the reimbursement provisions of the home service transfer allow- 
ance are similar to the provisions for payment of the temporary 
quarters subsistence expense allowance and the miscellaneous ex- 
pense allowance (allowances authorized other Federal employees by 
5 U.S.C. 5724a when travel allowances are authorized under 5 


* The reference to 5 U.S.C. § 5724(a) in the quotation was apparently intended to 
refer to 5 U.S.C. § 5724a which provides for the relocation expenses being discussed. 
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U.S.C. 5724). Thus, section 251.1 of the Standardized Regulations 
was amended effective September 25, 1981, to read: 
251.1 Definitions 

a. “Home service transfer allowance” means an allowance for extraordinary, nec- 
essary, and reasonable expenses, not otherwise compensated for, incurred by an em- 
ployee incident to establishing him/herself at a post of assignment in the United 
States (Sec. 040a) or in any territory or possession of the United States or the Com- 


monwealth of Puerto Rico as authorized by 5 U.S.C. 5924(2\B) and Sec. 901 (14) of 
the Foreign Service Act of 1980. 

b. “Transfer” in subchapter 250 means a reassignment that involves travel from a 
post in a foreign area to a post in the United States (Sec. 040a) or other nonforeign 
area with an understanding certified (See Sec. 0.77.32c) to by the employee that he/ 
she will complete twelve months in U.S. Government service following the effective 
date of transfer. 


Conclusion 


This method of implementing section 901(14) to provide reloca- 
tion expense reimbursements is acceptable as it applies to Foreign 
Service members and other employees who by statute are author- 
ized travel and relocation allowances provided to Foreign Service 
members. Therefore, for such persons, the holdings in Matter of Al- 
exander and Matter of Lynch, referred to above, do not apply for 
relocation after the date of amendment to the regulations, Septem- 
ber 25, 1981. However, since the specific statutory restriction in 5 
U.S.C. 5924(2)B) has not been removed, there is no authority to 
grant the home service transfer allowance to other employees who 
are not covered by section 901(14) of the Foreign Service Act and 
are transferred to the United States other than between assign- 
ments to foreign areas. The holdings ir the Alexander and Lynch 
decisions remain applicable to these employees. The regulations 
should be clarified in that regard. 

Regarding Mr. Shampine, as noted previously, his assignment 
was made under the Foreign Assistance Act, and thus he was au- 
thorized by statute to receive allowances and benefits under the 
Foreign Service Act of 1980, including section 901(14). See 22 U.S.C. 
2385(d) (1982). Accordingly, the Geological Survey may reimburse 
him under section 250 of the Standardized Regulations (Govern- 
ment Civilians, Foreign Areas) for properly allowable relocation ex- 
penses incurred incident to his transfer from Saudi Arabia to At- 
lanta, Georgia, provided he otherwise meets the requirements of 
section 250. Since the provisions of section 250 are not identical to 
the Federal Travel Regulations, the certifying officer may direct 
the employee to file a new voucher if necessary. 


5 We note that under current regulations the wardrobe expense portion of the 
home service transfer allowance is not authorized to Foreign Service members 
transferring between assignments in the United States. Standardized Regulations, 
sections 251.2b and 242.22. This is consistent with the Federal Travel Regulations 
which provide no wardrobe reimbursement for a transfer within the United States. 
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LD-213496] 


Bids—Mistakes—Verification—Acceptance of Bid 
Unwarranted 


Where low bidder verified its bid but nevertheless admitted the bid was mistaken, 
and failed to furnish evidence to show that the bid would have been low absent the 
mistake, the contracting officer’s decision not to accept the bid because of his con- 
cern about whether the bid actually intended would have been low was reasonable. 


Matter of: Prince Construction Co., February 8, 1984: 


Prince Construction Co. protests the award of the contract for 
fire protection repairs to New Spectrum Electric, Inc. under invita- 
tion for bids (IFB) No. N62477-82-B-0269 issued by the Department 
of the Navy. Prince objects to the Navy’s rejection of its bid on the 
basis of mistake. The firm alleges that it never claimed mistake 
and, in any event, that it had verified its price in writing and is 
therefore entitled to award. We deny the protest. 

Bids were opened on September 21, 1983, with the three lowest 
bids as follows: 


i, casos roc sushnnteasnnsevannooenictpecqnengtes $134,000 
BERN ISU on caccchssscaccssscsocessscsctucenccddsvcacconsstnehonsaes 185,500 
New Spectrum Electric, IAC. ................cccccocoscsoscesessersgeseocncseesess 201,180 

(Government estimate 216,100) 


Byer Industries was permitted to withdraw after claiming mistake, 
leaving Prince the apparent low bidder. The contracting officer 
then requested Prince to verify its bid price. In checking its bid, 
the firm realized that it had underestimated certain labor and ma- 
terial costs by approximately $9,500, and then examined the work 
site to ascertain if it could take the job at the price submitted. Ap- 
parently believing that it could do so, Prince verified its bid in 
writing to the contracting officer 6 days after the request for verifi- 
cation, advising: “We have reviewed our bid * * * and cannot find 
any apparent error that would warrant withdrawing our bid.” 

In the course of hand-delivering its written verification, however, 
Prince indicated in conversation with the contracting officer that it 
had made an error in a certain portion of its bid. Prince states that 
it cited the error as approximately $9,500; the contracting officer 
asserts that Prince claimed an error of approximately $10,000. 
Prince then asked if it could correct the error by submitting its bid 
estimate papers. 

After consultation with agency counsel, the contracting officer 
informed Prince that since it had claimed mistake, award of the 
contract would now be possible only if the firm submitted its work- 
sheets along with a statement as to how the mistake occurred and 
what the intended price was. Prince, however, stated that it 
wanted the award even if correction were not possible, indicated 
that it would not furnish the requested evidence, and sought to re- 
verify its bid by mailgram, which was received after the contract- 
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ing officer rejected the bid and made award to New Spectrum Elec- 
tric. 

Prince protests that this rejection was improper, alleging that it 
had not claimed mistake—that its conversation with the contract- 
ing officer regarding correction was only hypothetical in nature— 
and, in any event, that it had verified its bid and is therefore enti- 
tled to award or, in the alternative, its bid preparation costs. The 
Navy counters that the contracting officer’s action was proper ac- 
cording to Defense Acquisition Regulation (DAR) § 2-406.3(e\(1) 
(1976 ed.), which provides that if a bidder alleges mistake, the con- 
tracting officer will advise the bidder to make a written request in- 
dicating his desire to withdraw or modify the bid, supported by 
statements concerning the alleged mistake and including all perti- 
nent evidence which conclusively establishes the existence of the 
error, the manner in which it occurred, and the bid actually in- 
tended. The Navy states the contracting officer rejected the bid be- 
cause absent the requested evidence, he had no way to determine 
that award to Prince was fair to the other bidders. 

Although Prince asserts that it had not actually claimed mis- 
take, it is undisputed that the firm indicated some kind of error in 
its bid and that it had sought possible avenues for correction. In 
addition, Prince’s bid was 14 percent lower than the Government’s 
estimate, a difference that reasonably raises a doubt about the bid, 
see Iberville Services, Inc.—Reconsideration, B-196543, March 25, 
1981, 81-1 CPD 221, and is why verification was requested in the 
first place. Under these circumstances, we believe it was reasona- 
ble for the contracting officer to request Prince’s worksheets for 
consideration under the procurement regulations’ mistake correc- 
tion procedures. 

A contracting officer must reject a mistaken bid it if is not clear 
that the bid would have remained low absent the mistake. H. 
Martin Construction Co., B-201352, April 8, 1981, 81-1 CPD 268. By 
failing to submit the requested evidence concerning its bidding 
error, Prince makes it impossible for the contracting officer to 
make any supportable determination that Prince would have been 
the low bidder in any event. In that regard, although the asserted 
amount of error was $9,500-$10,000, the Navy states that the 
amount was exclusive of profit and overhead, and we note that the 
difference between Prince’s actual bid of $185,500 and New Spec- 
trum’s bid of $201,180 was only $15,680. In these circumstances, we 
do not believe it was unreasonable for the contracting officer to be 
concerned that Prince’s bid would not have been low if the error 
had not been made, without some substantive evidence to the con- 
trary. 

As to Prince’s attempt to verify the bid as submitted in order to 
obtain award, although a verification generally serves to bind a 
bidder, see General Time Corporation, B-180613, July 5, 1974, 74-2 
CPD 9, it is well-established that a bid which is mistaken may not 
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be accepted even if it has been verified. 51 Comp. Gen. 498 (1972). 
As we have already determined, the contracting officer acted rea- 
sonably in concluding that neither Prince’s verification nor at- 
tempted reverification can serve to negate the admission of mis- 
take already made. 

We therefore believe that the contracting office acted properly in 
deciding that it would be unfair to other bidders if Prince’s bid 
were to be accepted as submitted. See 42 Comp. Gen. 723 (1963). The 
protest is denied. 


[B-211830] 


Contracts—Protests—General Accounting Office Procedures— 
Timeliness of Protest—Solicitation Improprieties—Apparent 
Prior to Bid Opening/Closing Date for Proposals 


TWX message notifying the contracting agency that the sender was protesting a so- 
licitation and had requested a formal ruling by the General Accounting Office 
(GAO), but did not specify the grounds for the protest or request the agency to take 
remedial action, was not a protest to the agency; its receipt by the agency on the 
closing date for receipt of offers cannot convert a protest concerning alleged solicita- 
tion improprieties filed with GAO after that date into a timely protest. 


Matter of: Amray, Inc., February 10, 1984: 


Amray, Inc. protests the proposed issuance by the Kennedy 
Space Center, Florida, of a purchase order to International Scientif- 
ic Instruments, Inc. (ISI) under ISI’s Federal Supply Schedule con- 
tract No. GS-00S-45083 with the General Services Administration. 
The proposed order for a scanning electron microscope and related 
accessories is in response to purchase request No. 3042-5150. The 
protester contends the purchase request was unduly restrictive of 
competition because it contained an item-by-item description of 
ISI’s equipment. We dismiss the protest because it is untimely. 

The record indicates that by letters dated March 31, 1983, the 
Space Center requested two vendors holding multiple award sched- 
ule contracts to submit technical data and prices on a scanning 
electron miscroscope system, Special Item No. 66-227b on the 
schedule, in accordance with specifications accompanying the let- 
ters. As part of the National Aeronautics and Space Administra- 
tion, the Space Center is a mandatory user of these multiple award 
schedule contracts. At the time, these two were the only schedule 
vendors listed for this item. By the week of April 24, however, ISI, 
the protester, and another vendor, each had called the Center to 
report that GSA had awarded it a schedule contract after the 
schedule had been printed. The Center responded by sending these 
vendors copies of the specifications and inviting replies on or before 
May 4. 

On May 3, a representative of the protester called the Center to 
complain about the short time allowed for the submission of quotes 
and to request an extension. The protester’s representative was in- 
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formed that no extension would be granted. The representative 
also complained about the restrictive nature of the specifications, 
but did not identify which specifications the protester believed 
were restrictive. 

Four of the vendors invited to submit a quotation did so; three of 
these offers were acceptable. The protester did not submit a quota- 
tion. Instead, the protester submitted to the contracting officer the 
following TWX message, received by the Center on May 4: 

This letter formally notifies the procuring agency that Amray Inc. officially pro- 

tests this solicitation under the rules and regulations set forth by the GAO Bid Pro- 
test Procedures. A formal request for a ruling has been submitted to the GAO. The 
protest was issued prior to a bid opening and expect NASA to withhold this [award] 
of contract until a decision has been made. 
By letter dated May 12 and received on May 17, the protester 
wrote to this Office protesting the allegedly unduly restrictive spec- 
ifications. It stated that its letter was an “official protest” which 
had been “confirmed” with the contracting officer on May 4. 

Our Bid Protest Procedures provide that protests based upon al- 
leged improprieties that are apparent in a solicitation must be filed 
prior to the closing date for receipt of proposals. 4 C.F.R. § 21.2(b\(1) 
(1983). Although our procedures encourage protesters to seek reso- 
lution of their complaints initially with the contracting agency, 
protesters may choose to protest either to the agency or to this 
Office. If a protest is filed initially with the contracting agency, 
any subsequent protest to this Office filed within 10 days of notice 
of initial adverse action on the agency protest will be considered, 
provided the initial protest to the agency was timely. 4 C.F.R. 
§ 21.2(a). 

The protester’s complaint that the specifications were unduly re- 
strictive involves an alleged impropriety that was apparent from 
the Center’s letter requesting offers. Thus, the protester was re- 
quired to file its protest on this issue with either the agency or this 
Office prior to the date for receipt of offers, in this case May 4. 

We conclude that the protester did not file a timely protest. As 
we read the TWX message received by the agency on May 4, the 
protester was merely notifying the agency of its intent to protest to 
this Office and was not filing a protest with the agency. The mes- 
sage indicated that Amray was protesting “under the rules and 
regulations set forth by the GAO Bid Protest Procedures,” and in- 
formed the contracting officer that a formal request for a ruling 
had been submitted to this Office. The message did not specify the 
grounds for the protest, request the agency to take remedial action, 
or otherwise indicate that it was intended as a protest to the 
agency. Significantly, in its protest received here on May 17, the 
protester characterized its TWX message on May 4 as merely con- 
firmation of its protest to this Office. It is also of some significance 
that the agency treated the message as simply an indication of an 
intent to protest. In short, we believe that the May 4 TWX message 
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is properly viewed as an information copy of a protest to this 
Office. Its receipt by the contracting agency did not operate as an 
agency protest and cannot convert an otherwise untimely direct 
protest to this Office into a timely protest. See Society Brand, In- 
corporated, 55 Comp. Gen. 133 (1975), 75-2 CPD 91; Medical Devices 
of Fall River, Inc.—Reconsideration, B-207276.3, December 21, 
1982, 82-2 CPD 558. 

For the benefit of the protester, we point out that the protest ap- 
pears to be without merit. First, the fact that the agency received 
three acceptable offers for its requirement undercuts the protest- 
er’s contention that the specifications restricted competition. More- 
over, the essential premise of a protest involving an allegation that 
specifications are restrictive is that but for the allegedly unduly re- 
strictive specifications, the protester could offer to provide goods or 
services that satisfy the Government’s minimum needs. Here, 
Amray has not shown, or even alleged, this to be the case. When, 
in response to this protest, the Center reviewed the product de- 
scription of the scanning electron microscope on Amray’s GSA 
schedule contract, it found that Amray’s microscope did not include 
automatic stage control, a feature the Center considers critical. 
Amray does not contend that it could provide a product with this 
feature, nor does it argue that the requirement for the feature ex- 
ceeds the Center’s minimum needs. It thus appears that Amray is 
not a possible source of supply for the equipment. 

The protest is dismissed. 


([B-213062] 


Contracts—Small Business Concerns—A wards—Responsibility 
Determination—Nonresponsibility Finding—Review by GAO 


General Accounting Office will not consider protest where a small business protest- 
er’s initial objection that its bid improperly was found nonresponsive has been ren- 
dered academic by the contracting agency's redetermination of responsiveness, but 
the protester was subsequently determined to be nonresponsible by the contracting 
officer because the protester did not qualify as a regular dealer or manufacturer 
under the Walsh-Healey Act and the Small Business Administration (SBA) has con- 
curred with this finding. By law, this question is reserved for the contracting offi- 
cer’s determination subject to final review by the SBA and the Secretary of Labor. 


Matter of: Instrumentation, Communication, Engineering, 


inc., February 10, 1984: 


Instrumentation, Communication, Engineering, Inc. (ICE), pro- 
tests the award of a contract to Emerson Electric Company (Emer- 
son), under invitation for bids No. DLA001-83-B-0002, issued by 
the Defense Logistics Agency (DLA), for the purchase and installa- 
tion of an uninterruptible power system and certain accessories. 

In its initial submission, ICE protested that its low bid had been 
rejected improperly because of an alleged failure to acknowledge 
certain solicitation amendments which ICE contended that it had, 
in fact, acknowledged. DLA agreed to temporarily suspend contract 
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performance by the awardee pending consideration of the respon- 
siveness of ICE’s bid and that DLA General Counsel subsequently 
determined that ICE’s bid was responsive and should be considered 
for award. However, the General Counsel also noted that a 
preaward survey had indicated that ICE did not qualify as a regu- 
lar dealer or manufacturer under the Walsh-Healey Act, 41 U.S.C. 
§§ 35-45 (1976), and that ICE would not be able to complete the con- 
tract at its bid price. In view of these findings, the General Counsel 
recommended that, if the contracting officer found ICE to be nonre- 
sponsible, as seemed likely, the matter should be referred to the 
Small Business Administration (SBA) for possible issuance of a cer- 
tificate of competency. 

The contracting officer did find ICE nonresponsible for the above 
reasons and referred the matter to SBA for review. By letter dated 
December 13, 1983, the SBA concurred with the contracting offi- 
cer’s finding that ICE was ineligible for award under the require- 
ments of the Walsh-Healey Act. Because this matter involved a 
Walsh-Healey Act issue, the SBA referred the matter to the Secre- 
tary of Labor for review and final determination. DLA then or- 
dered commencement of performance of the contract by Emerson. 

The protester’s original basis of protest is academic in view of 
the Agency’s redetermination that ICE’s bid is responsive. To the 
extent that ICE questions the finding of nonresponsibility because 
it is not a regular dealer or manufacturer within the meaning of 
the Walsh-Healey Act, GAO will not exercise review, since, by law, 
such matters are for determination by the contracting agency in 
the first instance, subject to final review by the SBA where a small 
business is involved, and by the Secretary of Labor. Bogue Electric 
Manufacturing Co., B-210699, February 22, 1983, 83-1 CPD 179; see 
Defense Acquisition Regulation § 12-604 (1976 ed.). 

Accordingly, we dismiss the protest without obtaining comments 
on the agency report from the parties to the protest. 4 C.F.R. 
§ 21.3(g) (1983), as added by 48 Fed. Reg. 1931 (1981). 


(B-214154] 


Contracts—Protests—General Accounting Office Procedures— 
Timeliness of Protest—Adverse Agency Action Effect 


Protest alleging that agenc ieerly failed to select proposal for award under 


Defense Small Business Advanced Technology Program is untimely since protest 
was filed with General Accounting Office more than 10 working days after firm’s 
notice of initial adverse agency action on protest filed with contracting agency or, 
alternatively, more than 10 working days after basis for protest was known. 


Matter of: CeleNav Industries, Inc., February 10, 1984: 


CeleNav Industries, Inc. (CNI) protests the Department of the 
Navy’s failure to select its proposal for award under the Defense 
Small Business Advanced Technology Program (DESAT). The 
DESAT program encourages small business firms to propose re- 
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search and development efforts in specified areas of technology for 
the Department of Defense. Proposals submitted under the DESAT 
program were evaluated in three phases: phase I for preliminary 
research and development, phase II for advanced development con- 
tracts, and phase III for production contracts. CNI, which was 
awarded a phase I contract for the development of a new prototype 
sextant, was not chosen by the Navy for further participation 
under phase II of the program. CNI contends that it was not select- 
ed because of an erroneous evaluation by the Navy which allegedly 
evaluated its proposal in the wrong technical category. We dismiss 
the protest as untimely. 

Thirty-six contractors received phase I awards based on proposals 
submitted in the following topic areas: 

1. Target Selection and Location. 

2. Ocean Physics and Engineering Research. 

3. Computer and Software Engineering. 

4. Human Factors and Personnel. 

5. Materials. 


CNI designated its proposal for a prototype sextant for consider- 
ation under topic 2. 

By letter dated February 28, 1983, the Navy advised CNI of the 
names of the 15 contractors selected for further funding under 
phase II of the program. CNI was not listed among those firms. 
CNI states, however, that upon inquiry, it was told that the Navy’s 
selections were not final. Subsequently, by letter dated March 18, 
1983, the Navy advised CNI of the reasons for not selecting CNI’s 
proposal for award under topic 1, which the Navy, without appar- 
ently informing CNI, had previously determined to be the appropri- 
ate topic area for consideration of CNI’s proposal. Upon further in- 
quiry, CNI states that it was then told that its non-selection under 
topic 1, rather than topic 2, was in error and that the Navy’s selec- 
tion decisions were still not final. Thereafter, a lengthy exchange 
of correspondence among CNI, CNI’s Congressional representative, 
and the Navy followed. 

Finally, by letters dated November 15 and 25, 1983, CNI objected 
directly to the Chief of Naval Research (CNR), United States Navy, 
contending that the evaluation of its proposal in the wrong catego- 
ry (topic 1) “resulted in a denial of [CNI’s] phase II contract to 
date.”’ CNI therefore requested intervention by the CNR to “rectify 
this . . . unjustifiable action.” More specifically, CNI’s November 
25 letter, sent by direction of its corporate board of directors, “‘in- 
sisted” that the Navy reevaluate its “phase II proposal under topic 
2.” By letter dated December 9, the CNR explained that the Navy 
did not consider CNI’s proposal to have been evaluated in the 
wrong category; that CNI’s proposal was properly evaluated under 
topic 1 which the Navy considered the most suitable category to 
maximize small business opportunity within the DESAT program; 
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that CNI’s proposal was evaluated during phase I and phase II 
under topic 1; and that the proposal did not, in any event, receive a 
high enough score to justify further funding. The CNR therefore 
refused to take corrective action. 

Our Bid Protest Procedures require that protests other than 
against improprieties apparent in a solicitation be filed with our 
Office within 10 working days of the date on which the basis for 
protest is known or should have been known, 4 C.F.R. § 21.2(b)\(2) 
(1983), or within 10 working days of actual or constructive notice of 
initial adverse agency action on a protest first presented to the 
agency. 4 C.F.R. § 21.2(a). If we consider CNI’s letters of November 
15 and 25 to be the lodging of a timely protest to the agency, a sub- 
sequent protest to our Office had to be filed within 10 working days 
of actual or constructive knowledge of initial adverse agency action 
with respect to the agency protest. CNI was specifically advised of 
the Navy’s adverse position on the matter by the CNR’s December 
6 letter, which was received by CNI no later than December 14. 
The protest to our Office was filed on January 17, 1984, not within 
10 working days of December 14, and therefore is untimely under 
section 21.2(a) of our procedures. 

Alternatively, if we do not view CNI’s letters as a protest to the 
agency, then we must conclude that CNI was aware of its basis of 
protest when it sent those letters to the CNR in November (the 
issues raised in those letters and the issues raised in CNI’s protest 
to our Office are identical) and its protest filed here later than 10 
working days thereafter is untimely under section 21.2(b)(2) of our 
procedures. 

Consequently, giving CNI the benefit of every doubt concerning 
any knowledge about the basis of its protest that it may have ac- 
quired during the previous exchange of correspondence with the 
Navy, we find the protest to be untimely and we will not consider 
the matter on the merits. 

The protest is dismissed. 


[B-214163] 


Contracts—Small Business Concerns—A wards—Responsibility 
Determination—Nonresponsibility Finding—Review by GAO 


General Accounting Office will not review a contracting officer’s finding that a 
small business concern is nonresponsible since the Small Business Administration 
has conclusive authority to determine the responsibility of small business concerns 
under its certificate of competency procedures. 


Matter of: Skyspares Parts, Inc., February 10, 1984: 


Skyspares Parts, Inc. protests the award of a contract for a 
clutch assembly actuator to Inch Machine Tool Co. under invita- 
tion for bids No. F42600-84-B-0020 issued by the Department of 
the Air Force. Skyspares, a small business concern, complains that 
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the contracting officer improperly determined that the firm was 
nonresponsible. 

We dismiss the protest. 

The Air Force informally advises this Office that the contracting 
officer is currently referring the matter of Skyspares’ responsibility 
to the Small Business Administration (SBA). Under 15 U.S.C. 
§ 637(bX(7) (1982), the SBA has conclusive authority to determine 
the responsibility of small business concerns by issuing or refusing 
to issue a certificate of competency. Therefore, this Office will not 
consider the propriety of the contracting officer’s nonresponsibility 
determination since to do so would be tantamount to substituting 
our judgment for that of the agency specifically authorized by law 
to review such determinations. See Art’s Supplies & Services, B- 
210156, January 6, 1983, 88-1 CPD 14. 

The protest is dismissed. 


[B-214193] 


General Accounting Office—Jurisdiction—Labor 
Stipulations—Wage Determinations 


General Accounting Office does not review wage rate determinations issued by the 
Department of Labor pursuant to the Service Contract Act of 1965. 


Matter of: Crimson Enterprises, Inc., February 10, 1984: 


Crimson Enterprises, Inc. protests the wage rate determination 
for general maintenance workers included in Department of the 
Air Force invitation for bids No. F04604-84-B-0005. Essentially, 
Crimson complains that the wage determination for that particular 
category of worker, as established by the Department of Labor, is 
too low. 

This Office does not review wage rate determinations which are 
established by the Secretary of Labor pursuant to the Service Con- 
tract Act of 1965, as amended, 41 U.S.C. § 351, et seg. (1976). Con- 
tract Management Inc.; Industrial, Technical and Professional Em- 
ployees, B-208899, October 4, 1982, 82-2 CPD 309. Rather, the De- 
partment of Labor is the appropriate forum in which to complain 
about a determination. 48 Comp. Gen. 22 (1968). 

The protest is dismissed. 
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[B-214250} 


Contracts—Protests—General Accounting Office Procedures— 
Timeliness of Protest—Solicitation Improprieties—Apparent 
Prior to Bid Opening/Closing Date for Proposals 


A protest filed after receipt of proposals which alleges ambiguities which were ap- 
parent in the solicitation is untimely. 


Matter of: Work System Design, Inc., February 10, 1984: 


Work System Design, Inc. protests the award of any contract 
under solicitation No. N00024-84-R-4147(Q) issued by the Naval 
Sea Systems Command for industrial engineering services. Work 
System alleges that several terms in the solicitation were not clear- 
ly defined and thus were indefinite. 

Under our Bid Protest Procedures, 4 C.F.R. § 21.2(b)(i) (1983), 
protests based on alleged improprieties in any type of solicitation 
which are apparent prior to receipt of proposals must be filed prior 
to receipt of proposals. B&D Supply Company of Arizona, Inc., B- 
210023, July 1, 1983, 83-2 CPD 50; Geonautics, Inc., B-212623, 
August 22, 1983, 83-2 CPD 225. Work System, however, only filed 
its protests on January 31, 1984, 4 days after the January 27 clos- 
ing date for receipt of initial proposals. Therefore, our Office will 
not consider the protest as it is untimely. 

The protest is dismissed. 
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[B-212738} 


Leaves of Absence—Annual—Accrual—Crediting Basis— 
Military Service—Temporary Disability Retired List Status 
Effect 


A servicemember received a Tote, Readjustment Appointment (5 C.F.R. Part 
307) as a civilian employee during the time his name was on the Temporary Disabil- 
ity Retired List (TDRL) (10 U.S.C. 1202 and 1205) and was credited with his military 
service for annual leave accrual pu (5 U.S.C. 6303). Under those provisions re- 
tired servicemembers may only receive such credit for leave purposes in limited cir- 
cumstances. Since “temporary retirement” is “retirement,” and since the member’s 
disability does not meet the criteria stated in 5 U.S.C. 6303(aXA) (i) or (ii), nor does 
his service time qualify under 5 U.S.C. 6303(a) (B) or (C), so long as he remains in a 
TDRL status, none of his service time may be credited for annual leave accrual pur- 
poses. 


Leaves of Absence—Annual—Accrual—Crediting Basis— 


Military Service—Temporary Disability Retired List Status 
Effect 


A servicemember who received a Veterans Readjustment Appointment to a civilian 
position during the time his name was on the TDRL was not entitled to credit his 
military service time for annual leave accrual under 5 U.S.C. 6303. On question as 
to whether impediment to crediting such service is removed upon sul uent re- 
moval of his name from that list, upon removal, a member is either retired for 

manent disability, separated from the service with severance pay, or returned to 
active duty for full duty, or for retirement for length of service. Only the condition 
of — with severence pay would permit such crediting, unless as a retired 
member one or more of the conditions in 5 U.S.C. 63038(a) (A), (B), or (C) are met. 


Leaves of Absence—Annual—Accrual—Crediting Basis— 
Military Service—Temporary Disability Retired List Status 
Effect 


A servicemember who is a civilian employee while his name is on the TDRL and not 
entitled to credit his military service for annual leave accrual under 5 U.S.C. 6303 
during that time is only entitled to such credit effective as of the date of removal of 
his name from the list, if he is placed in a non-retirement status. This is so because 
the basis for crediting annual leave at one of the rates specified in 5 U.S.C. 
6303(a)(1)-(3) is predicated on the completion of creditable years of service at the 
close of a biweekly say period, with the applicable annual leave =1te for “each full 
biweekly pay period” credited at the beginning of the next pay period. 


Debt Collections—Waiver—Civilian Employees—Leave 
Payments—Excessive Leave Credited 


The leave account of a civilian employee who has been erroneously credited with 
annual leave at a rate to which he is not entitled must be adjusted to correct the 
error immediately upon determination that an error was committed. If, on adjust- 
ment, the employee has sufficient leave credits to cover the adjustment, no overpay- 
ment of pay to which waiver under 5 U.S.C. 5584 would apply has occurred. If, on 
adjustment, he has insufficient leave credit to cover the adjustment, the resulting 
negative leave balance represents pay received to which he is not entitled, and, 
thus, is subject to possible waiver. 


Matter of: Daniel F. Cejka—Accrual of Annual Leave— 
Temporary Disability Retired List, February 14, 1984: 


This decision is in response to a request from a Disbursing Offi- 
cer, Marine Corps Finance Center, on several questions concerning 
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the proper rate at which annual leave may acrue under the provi- 
sions of 5 U.S.C. § 6303(a) to Daniel F. Cejka, as a civilian employee 
of the Finance Center. 


BACKGROUND 


Mr. Cejka, while serving on active duty in the Marine Corps in 
the grade of staff sergeant (E-6), suffered a service-connected dis- 
ability and was transferred to the Temporary Disability Retired 
List, effective August 20, 1979. At that time, he had performed 7 
years, 5 months and 19 days of active duty. On October 13, 1981, he 
received a Veterans Readjustment Appointment under the provi- 
sions of 5 C.F.R. Part 307, for civilian employment at the Marine 
Corps Finance Center. At his appointment, he was given credit for 
his active duty time and began to accrue annual leave at the rate 
of 6 hours a pay period. 

The propriety of the administrative action crediting Mr. Cejka 
with his military service time has now been questioned. The sub- 
mission points out that the provisions of 5 U.S.C. § 6303(a)(A), (B) 
and (C), limit the circumstances under which a retired service- 
member may receive credit for active military service. As a result, 
it is suggested that Mr. Cejka has been receiving annual leave at 
the incorrect rate. 

The agency has proposed changing his service computation date, 
and, thus, reducing Mr. Cejka’s rate of leave accrual from 6 hours, 
to 4 hours, as well as reducing his accrued leave balance by the 
amount of the leave erroneously credited. It hesitates doing so 
since it is uncertain whether Mr. Cejka’s status on the Temporary 
Disability Retired List is to be considered retirement under 5 
U.S.C. § 6303 as that term is defined in 5 U.S.C. § 3501, due to the 
nature of the limited status and time that an individual may 
remain on that list. 

Based on the foregoing, five questions are asked. The first three 
questions are: 

1. Is a member on the Temporary Disability Retired List a “re- 
tired member of a uniformed service” under 5 U.S.C. § 6303 so as to 
preclude the crediting of prior active military service for annual 
leave purposes? 

2. If the answer to 1 is in the negative, does the removal of a 
member’s name from the Temporary Disability Retired List and 
placement on the Permanent Disability Retired List cause the pro- 
hibition against crediting prior active military service under 5 
U.S.C. § 6303 to operate? 

3. If the answer to 2 is in the affirmative, is the operative date 
the date the member is placed on the Temporary Disability Retired 
List or the date he is permanently retired for disability? 
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DECISION 


The Temporary Disability Retired List (10 U.S.C. §§ 1202 and 
1205), was established for the purpose of authorizing a limited re- 
tirement status for members of the Armed Forces who become 
unfit to perform military duty because of physical disability, but 
where such disability is not determined to be of a permanent 
nature, with the maximum period of retention on the list limited to 
5 years. (10 U.S.C. § 1210(h)). Other than situations involving imme- 
diate transfers to the permanent disability retired list (10 U.S.C. 
§ 1210(b), (c) and (d)), or separations from the service with sever- 
ance pay (10 U.S.C. § 1210(e)), members whose names are removed 
from that list are returned to the active list either for the purpose 
of resuming active duty or to be retired for length of service under 
other provisions of law.'See 47 Comp. Gen. 141 (1967), and 50 id. 
677 (1971). 

The law governing accrual of annual leave for civilian employ- 
ment is contained in 5 U.S.C. § 6303. While active military service 
is creditable as years of service for leave accrual purposes, 5 U.S.C. 
§ 6303(a)(A) provides, in part, that an employee who is a “retired 
member of a uniformed service,” as defined in 5 U.S.C. § 3501, is 
entitled to be credited with all his active military service, but only 
if his retirement was for disability resulting from injury or disease 
received in line of duty as a direct result of armed conflict, or from 
an instrumentality of war incurred in line of duty during a period 
of war. If a servicemember’s retirement was not for those reasons, 
subsection 6303(a)(B) provides that he only may be credited with 
that portion of his military service which was performed during 
war or in a campaign or expedition for which a campaign badge 
has been authorized. 

For the purpose of 5 U.S.C. § 6303, the phrase “retired member of 
a uniformed service” is defined in 5 U.S.C. § 3501(a)(2) to mean: 


* * * a member * * * who is entitled, under statute, to retire, re‘irement, or re- 


tainer pay on account of his service as such a member. 


While the above-quoted language of 5 U.S.C. § 3501 was intro- 
duced in Public Law 89-554, September 6, 1966, 80 Stat. 378, 428, 
as part of the codification of Title 5, United States Code, it was de- 
rived from section 101 of Public Law 88-448, August 19, 1964, 78 
Stat. 484, 5 U.S.C. § 3101 (1964). In that latter provision, a member 
was retired if his retirement was identified as being “under any 
provision of law.” In view of the fact that section 7 of Public Law 
89-554, 80 Stat. 631, provides that the legislative purpose of the 
codification of title 5 was to restate, ‘without substantive change” 
the laws replaced, it is our view that the term “under statute” as 
used in 5 U.S.C. § 3501(a)(2) is to be given the same meaning as the 
phrase ‘under any provision of law.” 
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In 31 Comp. Gen. 213 (1951), we considered, in part, the nature of 
a servicemember’s status when he is transferred to the Temporary 
Disability Retired List from the active list. We ruled therein that, 
notwithstanding the fact that the presence of his name on that list 
did not make his retirement permanent, since the placement of his 
name on that list removes his name from the active list, “tempo- 
rary retirement” is “retirement.” See also Captain John B. Turpit, 
USMCR Retired, B-206133, February 1, 1983, in which we similarly 
construed the language contained in 10 U.S.C. § 687(b)(4) limiting 
entitlement to readjustment pay. 

Based on the foregoing, it is our view that for the purpose of 5 
U.S.C. § 6303, an individual whose name is on the Temporary Dis- 
ability Retired List is a retired member within the meaning of 5 
U.S.C. § 3501(a)(2). Therefore, so long as his name is carried on that 
list, he is precluded from receiving credit for his military service 
for annual leave accrual purposes unless the cause of his disability 
meets the criteria stated in 5 U:S.C. § 6303(a)(A)() or (ii), or such 
service qualified under 5 U.S.C. § 6303(a)(B) or (C). Since Mr. 
Cejka’s disability did not meet any of these criteria, his active mili- 
tary service may not be credited for annual leave purposes. There- 
fore, the first question is answered yes and the second and third 
questions require no answer. 

The last two questions asked are: 

4. If the answer to 1 is in the affirmative, does the subsequent 
removal of the member’s name from the Temporary Disability Re- 
tired List remove the impediment to crediting active military serv- 
ice under 5 U.S.C. § 6303? 

_5. If the answer to 4 is in the affirmative, is the impediment re- 
moved effective with removal from the Temporary Disability Re- 
tired List or retroactively effective to the appointment as a civilian 
employee? 

As previously observed, upon the removal of a servicemember’s 
name from the Temporary Disability Retired List, he is either re- 
tired for permanent disability, separated from the service with sev- 
erance pay, or returned to the active list for the purpose of resum- 
ing full-time active duty or to be retired for length of service. Thus, 
in the facts of the present case, only one condition following remov- 
al of Mr. Cejka’s name from the Temporary Disability Retired List 
would permit him to credit his military service for annual leave ac- 
crual purposes as a civilian employee. That would be separation 
from the service with severance pay. Question 4 is answered ac- 
cordingly. 

As to the question of whether removal of his name from the 
Temporary Disability Retired List would remove the impediment of 
crediting military service time effective the date of removal or ret- 
roactively to the date of his appointment to his civilian position, it 
may only be credited prospectively from the date of removal of his 
name from that list. Under the provisions of 5 U.S.C. § 6303, the 
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basis for crediting annual leave at one of the rates specified in sub- 
sections (a)(1)-(3), is predicated on the employee’s accumulation of 
the specified number of years of creditable service. The rate to be 
applied to, “each full biweekly pay period,” is determined at the be- 
ginning of each upcoming biweekly pay period. Thus, until an em- 
ployee has acquired sufficient years of creditable service to qualify 
for annual leave accrual under subsections 6303(a) (2) or (3), either 
by passage of time as a civilian employee, or lump-sum credit for 
other Federal service under some other provision of law, or a com- 
bination thereof, his rate of annual leave accrual is limited to the 
rate specified in subsection 6303(a)(1). 

In Mr. Cejka’s case, during any biweekly period of Federal em- 
ployment while he is in a military retired status, either temporary or 
permanent, he may not be credited with his military service time. 
Since his civilian employment began on October 13, 1981, he is 
presently only entitled to accumulate annual leave at the rate of 4 
hours per biweekly pay period, which condition would continue 
until his nonmilitary creditable service equals 3 years, or he be- 
comes entitled to credit his military service time (separation with 
severance pay), whichever occurs first. Therefore, since he has only 
been entitled to accumulate leave at the rate of 4 hours per bi- 
weekly pay period, all annual leave credited to his account since 
October 13, 1981, in excess of that rate (2 hours per biweekly pay 
period), is to be subtracted from his leave balance. 

While not addressed in the submission, since the matter of im- 
proper accumulation of annual leave apparently occurred solely 
due to administrative error, the issue of possible waiver should be 
considered. We have held that under the provisions of 5 U.S.C. 
§ 5584, where an employee’s leave account must be adjusted to cor- 
rect a previous error and the employee has sufficient leave to his 
credit to cover the adjustment, there is no overpayment of pay 
which may be considered for waiver. B-176020, August 4, 1972. 
Where, however, at adjustment of his leave balance, the employee 
has insufficient leave to his credit to cover the adjustment, then to 
the extent that such leave reduction produces a negative leave bal- 
ance, he has received pay to which he is not entitled. Therefore, 
only that leave which is in excess of his leave balance at the time 
of adjustment is subject to possible waiver. John P. Mitchell, B- 
180010.12, March 8, 1979. 


[B-212940] 


Bids—Invitation for Bids—Amendments—Failure to 
Acknowledge—Bid Nonresponsive 


Bid must be rejected as nonresponsive where bidder fails to acknowledge material 
solicitation amendment. 
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Bids—Invitation for Bids—Amendments—Failure to 
Acknowledge—Materiality Determination 


Amendment which adds information for bidders’ knowledge, but merely reiterates 
requirements of original invitation for bids (IFB), is not material. 


Bids—Invitation for Bids—Amendments—Failure to 


Acknowledge—Materiality Determination 


Amendment which requires contractor to perform in a different manner than under 
the initial IFB is material. 


Bids—Invitation for Bids—Amendments—Failure to 
Acknowledge—Materiality Determination 


Amendment is material where the performance requirements added by the amend- 
ment will affect the quality of completed structure. 


Matter of: Doyon Construction Co., Inc., February 14, 1984: 


Doyon Construction Co., Inc. (Doyon), protests a contract award 
under the Army Corps of Engineers (Corps) invitation for bids (IFB) 
No. DACA85-83-B-0025 to Landmark Commercial Contractors, Inc. 
(Landmark). Doyon alleges that Landmark’s low bid should be re- 
jected as nonresponsive because Landmark failed to acknowledge a 
material amendment to the IFB. 

The protest is sustained. 

The IFB, including amendment 0001, which made a number of 
changes to the IFB, was issued on June 27, 1983, to solicit bids to 
construct an aircraft hangar and a steam generator system. Bid 
opening took place on July 27. On July 28, the Corps determined 
that Landmark’s low bid should be rejected as nonresponsive be- 
cause Landmark failed to acknowledge amendment 0001. However, 
after Landmark protested this decision, the Corps reviewed the 
amendment and decided that it did not make material changes to 
the IFB. Consequently, the Corps decided that Landmark’s failure 
to acknowledge the amendment could be waived as a minor infor- 
mality and Landmark was declared the low, responsive bidder. 
Doyon protests that the amendment made material changes to the 
IFB and that, therefore, Landmark’s bid is nonresponsive. 

Where a bidder fails to acknowledge a material IFB amendment, 
the bid must be rejected as nonresponsive. El Greco Painting and 
General Contractors Company, Inc., B-208215.2, November 30, 1982, 
82-2 CPD 492. However, the failure to respond to a nonmaterial 
amendment can be waived as a minor informality. An amendment 
is material if it affects the bidder’s price or the quantity, quality or 
delivery terms of the IFB in more than a trivial or negligible 
manner. Defense Acquisition Regulation § 2-405 (Defense Acquisi- 
tion Circular No. 76-17, September 1, 1978); M. C. Hodom Construc- 
tion Company, Inc., B-209241, April 22, 1983, 88-1 CPD 440. Doyon 
alleges that three changes made by amendment 0001 are material. 
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Doyon first alleges that amendment 0001 altered section 02220, 
paragraph 8.3, in a material way. Originally, paragraph 8.3 read: 

Drainage: Excavation shall be performed in the dry. The excavations and the area 
immediately surrounding each excavation for a distance of 10 feet, including slopes 
and ditches, shall be continually and effectively drained away from the excavation. 
The excavation for inlet, outlet, and diversion ditches and the furnishing and oper- 
ating of unwatering equipment, as necessary, shall be performed under this specifi- 
cation at no additional cost to the Government. Suitable precautions shall be taken 
to prevent any erosion from undercutting previously concreted footings and slabs. 
Excavations shall be kept free from ponding until the permanent work in the exca- 
vations have been completely backfilled. Such ground water level information as ap- 
pears in the contract documents is for general information only, and shall not con- 
stitute a basis for claim for differing site conditions. Actual water levels encoun- 
tered may vary widely from those shown. 
Pages 9 through 17 of section 02220 gave the depths for the build- 
ing excavation and the ground water. These levels were taken from 
test hole drillings which were performed in December of 1982. 

Amendment 0001 added the words “and Dewatering” to the title 
of paragraph 8.3. The amendment also listed the water table eleva- 
tions which were taken from March through June 1983 at one bore 
hole. Finally, the amendment reiterated that the ground water 
levels were for the bidders’ information only and would not provide 
a basis for the contractor to claim differing site conditions. 

Doyon claims that this section of the amendment materially af- 
fected the price and quality of performance because it added a 
dewatering requirement to the IFB. Doyon states that the eleva- 
tions given in the unamended IFB showed that in December of 
1982, the water levels were slightly below the point of excavation 
and, normally, the water levels would decrease by approximately 2 
feet in June, the time when excavation would begin, and then rise 
again in late summer. Doyon therefore did not include dewatering 
costs based on the unamended IFB because Doyon concluded that 
the water level would follow its normal course and not interfere 
with excavation. Doyon states that, in contrast, the amended IFB 
showed that from March through June, the water level had 
dropped only seven-tenths of a foot and, therefore, in late summer 
the level would rise from a much higher point. Based on this fact, 
Doyon concluded that the water would interfere with the excava- 
tion unless dewatering was performed and it added $9,721 to its bid 
to cover the cost of dewatering. 

We find that amendment 0001 did not add a dewatering require- 
ment to the IFB. As noted by Landmark and the Corps, the origi- 
nal IFB required excavation to be performed in the dry and speci- 
fied that the given water levels were for the bidders’ information 
only and that actual levels could vary widely. We thus believe that 
a fair reading of the original IFB notified bidders that it was up to 
them to judge if dewatering was required. Amendment 0001 did not 
change paragraph 8.3 to make dewatering a mandatory require- 
ment. Rather, while the amendment provided additional informa- 
tion on the water level in one specific ground hole, it still left it up 
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to the bidder to determine the need for dewatering. Accordingly, 
since amendment 0001 did no more than reiterate the require- 
ments of paragraph 8.3, it did not affect the IFB in a material way. 
See Abhe & Svoboda, Inc., B-202493, July 27, 1981, 81-2 CPD 63. 

We do agree with Doyon, however, that the amendments to sec- 
tion 07410, paragraph 6.9, and to drawings A-4 and A-5 were mate- 
rial to the IFB. Section 07410, paragraph 6.9, contains detailed 
design specifications for roof subgirt assemblies. As it was original- 
ly written, section 07410, paragraph 6.9, required that the subgirts 
be designed to permit the roof panels to deflect. The amendment to 
this section requires that the assembly be a thermally responsive 
clip assembly which permits two-directional movement. The origi- 
nal drawings showed that the completed roof parapet would be 
straight. The drawings were amended to require that the roof para- 
pet covering be bent. 

The Corps and Landmark respond that these changes were not 
material to the IFB because they do not affect the cost of perform- 
ance. Price, however, is not the only dispositive factor in determin- 
ing if an amendment is material. See Versailles Maintenance Con- 
tractors, Inc., B-203324, October 19, 1981, 81-2 CPD 314. Rather, an 
amendment also is deemed material to an IFB if the amendment 
adds requirements to contract performance which were not con- 
tained in the original IFB. Jd.; McKenzie Road Service, Inc., B- 
192327, October 31, 1978, 78-2 CPD 310. The Corps argues that a 
thermally responsive clip assembly capable of two-directional 
movement is inherent in the construction of metal buildings in a 
cold climate and that the requirement that the roof parapet be 
bent only changed a minor construction detail. These statements, 
however, do not alter the fact that the amendment changed the 
performance requirements which the contractor will have to meet 
and that the bidder would not be legally obligated to follow these 
changed requirements unless the bidder acknowledged the amend- 
ment. Thus, if a contract was awarded to a bidder who did not ac- 
knowledge the amendment, the Corps would bear the risk that the 
completed structure would not meet its needs as they are stated by 
the amended IFB. See El Greco Painting and General Contractors 
Company, Inc., supra; Mills Manufacturing Corporation, B-188672, 
June 15, 1977, 77-1 CPD 430. 

Further, an amendment is material if it affects the quality of 
performance in more than a negligible way. See M. C. Hodom Con- 
struction Company, supra. In this respect, Doyon states, and nei- 
ther Landmark nor the Corps disputes, that a thermally responsive 
clip assembly with two-directional movement permits roofing mate- 
rial to expand and contract in varying weather conditions and also 
aids in insulating the building. The purpose of a bent roof parapet 
is to increase the wind resistance of the roof. Given these purposes, 
we find that the changes will materially affect the quality of the 
completed structure. 
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Consequently, since the amendment made material changes to 
the IFB, Landmark’s bid should have been rejected as nonrespon- 
sive. The Corps has informed us that an award has been made to 
Landmark and that notice to proceed has been given. However, 
performance has not started. We thus recommend that the Corps 
terminate its contract with Landmark and award to Doyon, the 
second low bidder, if Doyon is otherwise determined eligible to re- 
ceive a contract award. 

Since this decision contains a recommendation for corrective 
action, we are furnishing copies to the Senate Committees on Gov- 
ernmental Affairs and Appropriations and the House Committees 
on Government Operations and Appropriations in accordance with 
31 U.S.C. §720, as adopted by Public Law 97-258 (formerly 31 
U.S.C. § 1176 (1976)). This section requires the submission of writ- 
ten statements by the agency to the committees concerning the 
action taken with respect to our recommendations. 


[B-210023.2, B-212217} 


Contracts—Small Business Concerns—Awards—Small Business 
Administration’s Authority—Certificate of Competency— 
Conclusiveness 


Where small business concern is found to be nonresponsible by procuring activity, 
subsequent denial of certificate of competency (COC) by Small Business Administra- 
tion (SBA) constitutes affirmation of nonresponsibility determination which General 
Accounting Office (GAO) does not review. 


Contracts—Small Business Concerns—Awards—Responsibility 
Determination—Nonresponsibility Finding—New 
Information—Effect 


Although GAO does not review allegation that agency’s nonresponsibility finding 
was improper after denial of COC by SBA, GAO will consider agency’s refusal to 
consider new information probative of the bidder’s responsibility where this infor- 
mation is ee to the contracting officer within a reasonable time before con- 
tract award. 


Contracts—Small Business Concerns—Awards—Responsibility 
Determination—Nonresponsibility Finding—New 
Information—Effect 


Where contracting officer has explicitly agreed to consider new information relating 
to bidder’s responsibility after COC denial, but refuses to do so because information 
arrived 5 minutes after an extended deadline, which was 1% months before the con- 
tract commencement date, this refusal was unreasonable and the protester was enti- 
tled to have the new information considered by the procuring agency. However, the 
protester was not prejudiced; GAO review of the “new information” discloses that it 
fails to satisfy the financial requirements which the agency and the SBA had indi- 
cated were required. 


Matter of: Tomko, Inc., February 15, 1984: 


Tomko, Inc. (Tomko), protests the awards of contracts under re- 
quests for proposal Nos. F49642-82-R0038 and F49642-82-R1217, 
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covering operation of Contractor-Operated Civil Engineer Supply 
Stores at Bolling and Andrews Air Force Bases. Tomko contends 
that the contracting officer led it to believe that its credit line was 
sufficient, that no credit requirements were stated in the solicita- 
tion, and that it was not given sufficient time to provide the line of 
credit requested by the contracting officer. 

We deny the protests. 

Tomko submitted the lowest proposals, but after the defense Con- 
tract Audit Service conducted a preaward survey, the contracting 
officer found Tomko nonresponsible for lack of financial backing. 
The Small Business Administration (SBA) subsequently denied 
Tomko a certificate of competency (COC). 

Tomko submitted the lowest proposals, but after the Defense Con- 
sponsibility and the contracting officer agreed to do so if Tomko 
could obtain a bank line of credit by Tuesday, June 14, 1983. On 
that date, Tomko requested additional time and was given an ex- 
tension until close of business at 4:30 p.m. on Friday, June 17. 
Tomko arrived at 4:35 p.m., but the contracting officer’s secretary 
refused to accept the evidence of the credit line because, while she 
was still on the premises, it was after the close of the business day. 
The contracting officer had left the secretary instructions not to 
accept any material from Tomko after the 4:30 p.m. deadline. 
Thereupon, Tomko protested to our Office. Award was made to 
Century Industries at the end of July. 

Under 15 U.S.C. § 637(b)(7)(A) (1982), the SBA has conclusive au- 
thority to determine a small business bidder’s responsibility by is- 
suing or refusing to issue a COC. That provision states in pertinent 
part that SBA is empowered— 


To certify to Government procurement officers * * * with respect to all elements 
of responsibility * * * of any small business concern. * * * A Government procure- 
ment officer * * * may not preclude any small business concern or group of such 
concerns from being awarded such contract without referring the matter for a final 
disposition to the Administration. [Italic supplied.] 


Our Office generally will not question a contracting officer’s non- 
responsibility determination where the SBA affirms that determi- 
nation by refusing to issue a COC. Speco Corporation, B-211353, 
April 26, 1983, 83-1 CPD 458. The only exceptions are when there 
is a showing of (1) possible fraud on the part of Government offi- 
cials or (2) such willful disregard of the facts as to imply bad faith 
or (3) alleged failure of Government officials to follow SBA regula- 
tions or to consider vital information bearing on a small business 
bidder’s responsibility. See Tri-Marine Industries, Inc., B-210652.3, 
May 12, 1988, 83-1 CPD 503. Accordingly, we will not consider 
Tomko’s protest grounds which relate to the initial nonresponsibi- 
lity determination and to the denial of a COC by SBA. 

We have indicated, however, that in appropriate circumstances, 
such as when new information bearing on a small business con- 
cern’s responsibility is presented, the contracting officer may re- 
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consider a nonresponsibility determination, even when the SBA 
has declined to issue a COC. See Cecile Industries, Inc., B-207277.3, 
September 30, 1982, 82-2 CPD 299; Reuben Garment International 
Co., Inc., B-198923, September 11, 4980, 80-2 CPD 191. 

In this case, Tomko attempted to deliver evidence of having ob- 
tained a sufficient line of credit to the contracting officer well 
before the date that award had to be made to insure continuity of 
services. Moreover, the contracting officer explicitly had agreed to 
consider this evidence and to reconsider Tomko’s responsibility not- 
withstanding the COC denial. The Air Force, citing 39 Comp. Gen. 
895 (1960), contends that the contracting officer acted properly in 
declining to consider Tomko’s evidence after the expiration of the 
extension granted. In this respect, the Air Force points out that 
award had already been delayed for over a month to permit SBA 
consideration of Tomko’s COC application, and that time con- 
straints required almost immediate action by the deadline date. 
The contracting officer states that the existing contracts were to 
expire on July 31, 1983, and that civil engineering operations at 
Bolling and Andrews Air Force Bases would have been seriously 
disrupted unless new contracts were in place by August 1, 1983. 

In our view, the contracting officer’s refusal to consider Tomko’s 
evidence of sufficient lines of credit to render it responsible because 
the material arrived 5 minutes after the extension deadline was 
unreasonable. We note that while it may have been after the close 
of bu&iness the contracting officer’s secretary was still on the prem- 
ises and refused to accept the material because it was after the 
time deadline. The contracting officer was not present and did not 
plan to review the material until the next business day. Under De- 
fense Acquisition Regulation § 1-905.2 (Defense Acqusition Circular 
No. 76-41, December 27, 1982), information regarding a bidder’s fi- 
nancial responsibility is to be obtained on as current a basis as fea- 
sible with relation to the date of contract award. Because of this 
requirement, we have held that where time permits, further con- 
sideration of a nonresponsibility determination is appropriate in 
circumstances such as these where there appears to be a material 
change in the principal factor on which a nonresponsibility deter- 
mination was made and affirmed by denial of a COC. 49 Comp. 
Gen. 619 (1970); Inflated Products Company, Incorporated, B- 
188319, May 25, 1977, 77-1 CPD 365. 

We have also recognized that a procuring activity is not required 
to delay an award indefinitely while a bidder attempts to cure the 
causes for its nonresponsibility. Roarda, Inc., B-204524.5, May 7, 
1982, 82-1 CPD 438. We appreciate the need to process procure- 
ments in an orderly and efficient manner, and that there comes a 
time when an award must be made on the basis of the facts at 
hand. It is not the intention of this Office to unduly interfere with 
the timely processing of procurements by the agencies, and we 
have held that our Bid Protests Procedures should not be permit- 
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ted to be used as a means for delaying contract awards to gain time 
for a bidder to improve its position after a contracting officer’s de- 
termination of nonresponsibility has been affirmed through the 
denial of a COC by SBA. 51 Comp. Gen. 448 (1972). 

In balancing these considerations, we believe that the present 
circumstances fall within the purview of those cases in which fur- 
ther consideration of the new responsibility information by the con- 
tracting officer is required. The contract had not been awarded at 
the time the information was proffered, and there was almost a 
month and a half to run on the existirg contracts. We fail to see 
how any serious delay would have been occasioned by accepting the 
updated credit line material 5 minutes after the deadline which the 
contracting officer had imposed, particularly when the material 
was not to be reviewed until the next business day. We believe that 
the contracting officer incorrectly treated this deadline as absolute 
in the same manner as if it had been a bid opening time. This is 
impermissible with respect to information pertaining to responsibil- 
ity, and we have so held even in the situation where there is specif- 
ic solicitation language which appears to impose such a deadline. — 
International Business Investments, B-206474, May 27, 1982, 82-1 
CPD 500. Such information does not affect bid responsiveness and 
post-bid-opening changes may be relevant in determining the bid- 
der’s responsibility until the time of award. 

Accordingly, the contracting officer should have accepted and 
considered Tomko’s evidence regarding its newly acquired lines of 
credit which could have established its financial responsibility. 
However, we have reviewed the material submitted by Tomko 
which purports to establish its financial responsibility. Both the 
SBA and the Air Force had previously determined that, in order to 
be found responsible for the purpose of performing the two con- 
tracts in question, Tomko required a bank line of credit in the 
amount of $523,000 for working capital. While Tomko asserts that 
it had available sufficient credit resources, the evidence which 
Tomko has submitted to our Office documents only merchants’ 
lines of credit—which amount to approximately $810,000. Tomko 
has submitted no evidence of the availability of the requisite bank 
line of credit. 

Both the SBA and the Air Force had previously considered simi- 
lar evidence by Tomko relating to merchants’ lines of credit and 
both had found these sources were insufficient, requiring instead a 
bank line of credit. The question of the acceptability of the evi- 
dence which Tomko was offering to establish its financial responsi- 
bility is a matter which involves a considerable range of discretion 
on the part of the contracting officer, and we will not substitute 
our judgment for that of the contracting officer unless it is shown 
to be arbitrary or capricious or not based on substantial evidence. 
538 Comp. Gen. 344 (1973). In view of the previous finding that a 
$523,000 bank line of credit was required, we do not believe that 
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Tomko’s “new information,” which failed to evidence a bank line, 
could have been found sufficient by the contracting officer to war- 
rant a determination of Tomko’s responsibility. Therefore, while 
the contracting officer should have accepted and considered the in- 
formation offered, his failure to do so had no prejudicial impact on 
Tomko. 


[B-212327] 


Officers and Employees—Transfers—Temporary Quarters— 
Absences 
An injured employee on sick leave was transferred from Hong Kong to Dallas, 
Texas. On arrival in Dallas he reported by telephone to his supervisor and was offi- 
cially entered on duty on Jan. 17, 1983, without physically appearing at the office. 
Following surgery and recuperation, he returned to Dallas and reported for duty on 
Mar. 7, 1983. He claims temporary quarters expenses for Jan. 11 through 14 and 
Mar. 6 through 26, 1983. The claim is allowed. While that interruption of tempo- 
- quarters occupancy did not involve “official necessity” as that term is used in 
para. 2-5.2a, it does constitute a proper basis to permit extension of the 30 con- 


secutive days since the period of surgery and recuperation was covered by approved 
sick leave. B-165902, Jan. 23, 1969. 


‘ Matter of: Bobby L. Cook—Temporary Quarters Subsistence 


Expenses—Interruption for Approved Sick Leave, February 
22, 1984: 


This decision is in response to a request from the Acting Assist- 
ant Regional Commissioner, Immigration and Naturalization Serv- 
ice, Southern Region, Dallas, Texas, concerning the entitlement of 
an employee to be reimbursed for temporary quarters subsistence 
expenses incident to a permanent change of station in January 
1983. We hold that the employee is entitled to be reimbursed. 


FACTS 


The employee, Mr. Bobby L. Cook, was stationed in Hong Kong, 
China. On December 7, 1982, he sustained a knee injury which was 
apparently of sufficient severity to require surgery. Due to a 
number of problems associated with surgery in Hong Kong and 
since Mr. Cook had already completed the minimum required over- 
seas service time for transfer purposes, he sought and received a 
reassignment to the Dallas Office of the Immigration Service. Prior 
to his transfer, Mr. Cook went on sick leave on December 21, 1982, 
as a result of his injury, and he remained in a sick leave status 
until March 7, 1983. 

The ‘Notice of Station Change” issued by the Dallas Office on 
January 4, 1983, informed Mr. Cook that he was scheduled to enter 
on duty at Dallas “within 30 days of receipt of travel orders’ and 
authorized the payment of expenses incident to the transfer, in- 
cluding temporary quarters expenses, in accordance with Chapter 2 
of the Federal Travel Regulations. Mr. Cook and his family vacated 
their old residence and moved into temporary quarters in Hong 
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Kong on January 11, 1983. On January 14, 1983, Mr. Cook and his 
family departed from Hong Kong and arrived in Dallas, Texas, the 
same day. Because he was incapacitated, he telephoned his supervi- 
sor and requested that he be entered on duty with the Dallas 
Office. He was officially entered on duty effective Monday, January 
17, without physically appearing at the office. 

On January 15, 1983, Mr. Cook and his family continued on to 
their home in Garrison, Texas, which is a considerable distance 
from Dallas. On January 26, 1983, Mr. Cook underwent surgery 
and remained in Garrison, Texas, in a sick leave status until 
March 6, 1983. On that date, he and his family traveled to Dallas 
and he reported for duty on Monday, March 7, 1983. He and his 
family occupied temporary quarters in the Dallas area from March 
6, 1983, until March 26, 1983. 

In his original expense voucher, Mr. Cook made claim for tempo- 
rary quarters expenses for January 11 through 13 in Hong Kong 
and for his overnight accommodations in Dallas on January 14, as 
well as the expenses incurred for the period March 6 through 
March 26, 1983, following his return to Dallas. The Immigration 
and Naturalization Service allowed $324.68 for the 3 days in Hong 
Kong and the first night in Dallas, but disallowed $1,231 which rep- 
resented the expenses claimed for the period on and after March 6, 
1983. The reason given to Mr. Cook was that temporary quarters 
occupancy must be for a period of 30 consecutive days to be broken 
only by temporary duty or PCS travel. Since he had begun tempo- 
rary quarters occupancy on January 11, 1983, the later period in 
March was beyond the 30-day period and, hence, considered not 
payable. 

Mr. Cook has appealed that disallowance and has asked whether 
he may be permitted to withdraw his voucher and resubmit it, de- 
leting the January temporary quarters expenses and claiming only 
the period on and after March 6, 1983. The agency points out that 
temporary quarters occupancy must begin no later than 30 days 
from the date the employee reports for duty at his new duty sta- 
tion, or if not begun during that period, no later than 30 days from 
the date the family vacates the residence at the old duty station. 
Since Mr. Cook and his family vacated their Hong Kong residence 
on January 11, 1983, the agency asks whether he reported for duty 
on January 17, 1983, after he telephoned his supervisor, or on 
March 7, 1983, when he physically reported for duty. 


DECISION 


Payment of subsistence expenses of an employee and his immedi- 
ate family while occupying temporary quarters in connection with 
a permanent change of station is authorized by 5 U.S.C. 5724a(a\(3), 
as implemented by Chapter 2, Part 5 of the Federal Travel Regula- 
tions, FPMR 101-7 (September 1981) (FTR). Reimbursement for 
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such expenses is limited to 30 consecutive days under FTR para- 
graph 2-5.2a. 

In addition, Paragraph 2-5.2e of the FTR provides in part: 

e. Time to begin occupancy. * * * In order to be eligible for the temporary quar- 
ters allowance, the poet of use of such quarters for which a claim for reimburse- 
ment is made must begin not later than 30 days from the date the employee report- 
ed for duty at his/her new official station, or if not begun during this period, not 
es days from the date the family vacates the residence at the old official 

In connection with the foregoing, paragraph 2-1.4j of the FTR 
provides that the effective date of a transfer from one duty station 
to another is the date on which the employee reports for duty at 
the new station. However, the concept of reporting for duty is not 
defined or explained elsewhere in the regulations. For the reasons 
stated below, we find it unnecessary to decide when Mr. Cook re- 
ported for duty at his new station. 

It is clear from the record that Mr. Cook began occupancy of 
temporary quarters before he left Hong Kong, well within the 
“time to begin occupancy” requirements of FTR paragraph 2-5.2e. 
The question is whether he met the 30 consecutive days require- 
ment of FTR paragraph 2-5.2a. 

The genesis of the consecutive days requirement and of recogniz- 
ing official necessity interruptions as an appropriate method of per- 
mitting extensions of the 30 consecutive days is found in 47 Comp. 
Gen. 322 (1967). Thereafter, in decision B-165902, January 23, 1969, 
we considered whether the permitted extension of time for tempo- 
rary quarters occupancy is limited to situations involving official 
necessity interruptions due to temporary duty away from the em- 
ployee’s new duty station. We ruled therein that the concept em- 
bodied in our ruling in 47 Comp. Gen. 322 was sufficiently broad to 
also permit extensions of the 30-day period when temporary quar- 
ters occupancy is interrupted by a period of hospitalization. 

The then travel regulations (Bureau of the Budget Circular No. 
A-56), were subsequently amended on June 26, 1969, by Transmit- 
tal Memorandum No. 5, to add the consecutive days and official ne- 
cessity interruption language of 47 Comp. Gen. 322. However, our 
ruling in B-165902, cited above, was not similarly incorporated, nor 
was it incorporated in the successor regulations, the FTR’s. There 
is no indication that that ruling was administratively considered to 
be an inappropriate basis for permitting an extension of time for 
temporary quarters occupancy purposes. Therefore, we will contin- 
ue to apply our decision B-165902 in sick leave situations which do 
not involve official necessity interruptions of temporary quarters 
occupancy. 

As the foregoing relates to Mr. Cook’s case, his occupancy of tem- 
porary quarters was not only interrupted by permanent change-of- 
station travel, but also by a period of hospitalization for surgery, 
followed by a period of recuperation for which an extended period 
of sick leave was approved. Based on those circumstances, he may 
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be reimbursed his temporary quarters subsistence expenses for the 
period January 11 through January 14, 1983, and March 6 through 
March 26, 1983. 


[B-212614] 


Subsistence—Per Diem—Headquarters—Temporary 
Employees’ Entitlement to Travel, Per Diem, and Salary 


Where orders assign newly appointed seasonal employees to a duty station where 
they are fed and lodged and all their duties are to be performed at that station, they 
cannot be viewed as itinerant employees for travel per diem purposes. 


Subsistence—Per Diem—Headquarters—What Constitutes 


Where newly appointed employees report to an administrative headquarters merely 
for er processing and perform all duties at an assigned duty station in the 
field, the reporting station cannot be considered their duty station for travel per 
diem purposes even though the agency designates it as such on the employees’ 
orders. There is no authority to pay per diem to the employees from the time they 
departed the reporting station. 


Matter of: Daisy Levine, et al., February 22, 1984: 


An authorized certifying officer of the Department of the Interi- 
or requests a decision on the question of whether travel vouchers 
submitted by four temporary employees may be certified for pay- 
ment, and whether amounts already paid on similar claims should 
be collected.! The employees were recruited by the Southwest Cul- 
tural Resources Center, Division of Cultural Research, Albuquer- 
que, New Mexico, to perform seasonal work as members of an ar- 
cheological survey crew in the general vicinity of Chaco Cultural 
National Historic Park, New Mexico, referred to also as Chaco 
Canyon. The certifying officer suspended payment on the recent 
claims because of doubt as to whether Albuquerque, the station 
designated by the employing agency, or Chaco Canyon, should be 
the official duty station for determining entitlement to travel al- 
lowances. 

We find that Chaco Canyon was the employees’ duty station be- 
cause that is where they expected, and were expected, to perform 
their duties. Therefore, the pending claims should be disallowed, 
and the amounts previously paid should be collected. 


FACTS 


The Division of Anthropology, Southwest Cultural Resources 
Center, issued notices of personnel actions appointing four individ- 
uals to the position of archeologist to serve approximately 5 
months beginning during late April 1983. The purpose of the as- 


1 John P. Duran, authorized certifying officer, Southwest Region, National Park 
Service, Sante Fe, New Mexico, also forwarded comments from the Chief, Division of 
Cultural Research, the employing agency [which vigorously defend the agency’s de- 
termination to authorize per diem for these employees]. The vouchers forwarded by 
Mr. Duran are returned but they may not be certified for payment. 
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signments was the conduct of an archeological field survey. The 
employment document required 80 hours of work per biweekly pay 
period and designated Alburquerque as the employees’ duty sta- 
tion. Travel documents authorized travel from Albuquerque to 
Chaco Canyon upon employment and return to Albuquerque at the 
end of the temporary period of employment. They indicated that 
travel to and from Albuquerque on weekends would be required to 
enable the crew to carry out its survey. However, there is no evi- 
dence that duties were performed in Albuquerque on weekends. 
The travel authorization provided for use of Government lodging, 
and specified per diem rates of $23 while traveling and $7 while at 
Chaco Canyon. The use of a Government vehicle was also author- 
ized. It appears that the agency’s recruitment bulletin represented 
that the employees would receive travel per diem and lodging 
during their employment. 

The employees’ pay records show that they performed 80 hours 
of work per pay period consisting of 8 hours per day, Monday 
through Friday. Three employees reported first to Albuquerque 
while the other employee reported directly to Chaco Canyon. There 
is no indication that any duties were performed in Albuquerque. 
Travel claims indicate that weekend travel to and from Albuquer- 
que was performed, but again there is no indication that work was 
performed in Albuquerque. The actual field work did involve trav- 
eling but this was primarily by foot and was performed in the gen- 
eral vicinity of Chaco Canyon. If any work was performed at a 
greater distance from Chaco Canyon, travel was apparently per- 
formed on a daily basis with the employees being fed and lodged at 
Chaco Canyon during the entire period covered by the vouchers. 

The claims are for subsistence while at Chaco Canyon and during 
travel to and from Albuquerque. 


ISSUES 


The certifying officer questions the validity of the designated 
duty station because the records indicated that the employees per- 
formed all duties at Chaco Canyon, and the weekend travel was 
solely for the convenience of the employees. He sees no legal basis 
for designating Albuquerque as their duty station. In his opinion 
the law requires designation of the location where the major part 
of the employees’ work will be performed as the permanent duty 
station—in this case, Chaco Canyon. 

The employing office contends that the individuals were itiner- 
ant employees because archeological survey work is unpredictable 
in that locations of required study and the density of archeological 
sites cannot be determined with precision in advance. Therefore, 
the possibility existed that during their tours the employees would 
be required to move from Chaco Canyon to another basing point. In 
this case the employees actually remained at Chaco Canyon be- 
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cause the field work in the Chaco Canyon vicinity was sufficient 
for the season. The employing office argues that in view of the itin- 
erant nature of their employment, it was necessary to designate 
some location as their duty station, and, according to the agency, 
Albuquerque, the location of the employing office, was the logical 
choice for designation. 

The office further points out that members of field survey crews 
work long hours under unpleasant physical conditions. Their work 
is described as requiring long hours, most of which are spent walk- 
ing with packs carrying provisions while exposed to the direct sun. 
These conditions, reportedly, have resulted in illness of some crew- 
members. Apparently, because of the working conditions, there was 
an understanding that the employees would receive per diem and 
lodging. 

The issue is whether the possibility that new employees might 
move, during their seasonal tours of duty as members of an archeo- 
logical survey crew, from their first assigned duty station in the 
field to another duty station, is a proper basis for designating the 
appointing office as their official duty station for travel per diem 
purposes, even though no duties are actually performed at that 
office. 


LAW 


The authority for payment of a per diem allowance is 5 U.S.C. 
§ 5702 (1976), which authorizes payment when the employee is 
away from his designated post of duty. The regulations do not 
define “temporary assignment,” but FTR para. 1-7.6a prohibits 
payment of per diem at an employee’s official duty station. Matter 
of Hawkins, B-210121, July 6, 1983. This is so because the expenses 
that otherwise would be paid by the allowance are considered per- 
sonal to the employee. 53 Comp. Gen. 457 (1974). 

The determination of what constitutes an employee’s official 
duty station involves a question of fact and is not limited by admin- 
istrative determination. Matter of Halcomb, 58 Comp. Gen. 744 
(1979). For example, the authority to designate an official duty sta- 
tion cannot be used to designate a wrong location for the purpose 
of augmenting salaries. Further, the administrative headquarters 
or place shown on travel orders cannot be the official duty station 
if the work is performed elsewhere. 31 Comp. Gen. 289 (1952). 

Merely reporting for duty at a location where an employee takes 
an oath, is placed on the payroll and submits to Government super- 
vision, does not make the location the employee’s duty station. 41 
Comp. Gen. 371 (1961). There must be some duties performed 
beyond the mere processing for employment. Matter of Halcomb, 
cited above. 

Generally, an employee is itinerant when the assignment re- 
quires substantial continuous movement from place to place in the 
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field. 22 Comp. Gen. 342 (1942). However, itinerants are subject, 
generally, to the same laws and regulations dealing with per diem 
as other classes of employees. 23 Comp. Gen. 162 (1943). A newly 
appointed itinerant employee must perform some duty at his re- 
porting station, then he may be paid per diem while performing 
duty at temporary duty points. However, the designation of his per- 
manent duty station remains for determination under the facts ap- 
plicable. 22 Comp. Gen. 342, cited above. 


ANALYSIS 


Although the employing agency-asserts that the employees could 
have been required to move from Chaco Canyon during their tem- 
porary employment, the evidence supports the conclusion it was ex- 
pected that all of their duties would be performed at Chaco 
Canyon. During the period covered by the vouchers, all duties were 
performed there. However, even if there may have been a possibili- 
ty of relocation, the evidence does not support the agency’s conclu- 
sion that it was necessary to designate the appointing office, Albu- 
querque, as the employees’ official duty station. 

_Although:the travel orders show Albuquerque as their duty sta- 
tion-and the.employees were instructed and did report there first, 
there is no evidence that the employees did anything there other 
than report, and process employment papers. Further, those orders 
direct travel from Albuquerque to Chaco Canyon upon employment 
and return to Albuquerque on September 2, 1983, apparently the 
estimated date on which employment would terminate. No duties 
were performed at Albuquerque when they initially reported there 
or on weekends. 

The travel orders clearly assigned the employees to Chaco 
Canyon for duty. Food and lodging was provided at that place and 
duties were performed in that vicinity. Later information indicates 
that the employees may have worked in Albuquerque at the end of 
their assignments but this change in assignment apparently result- 
ed from the certifying officer’s disallowance of the employees’ 
claims, and was not originally contemplated. 


CONCLUSION 


While the employees moved frequently among different archeo- 
logical sites during their temporary employment, they returned 
daily to Chaco Canyon for lodging and meals. Moreover, the travel 
documents furnished them indicate that they were to spend their 
whole period of the employment at that place. Since they did not 
move from that duty station they cannot be considered as itinerant 
employees. 

Albuquerque was merely the administrative headquarters since 
no duties were performed there, and the fact that it was designated 
as the official duty station on the travel orders does not change the 
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fact that the employees were assigned to duty and performed the 
actual work at Chaco Canyon. Therefore, while the employees were 
assigned to that station, they were not away from a properly desig- 
nated duty station, within the meaning of 5 U.S.C. §5702 during 
the period covered by the vouchers. 

Although the assignment may have involved the endurance of 
considerable physical hardship, employees’ salaries may not be 
augmented by the incorrect designation of an official duty station. 
Based upon the employees’ orders, the nature of their assignments 
and the actual duties performed, Chaco Canyon was their official 
duty station and since no duties were performed at Albuquerque, 
the agency had no discretion to designate it as their official duty 
station. Therefore, the payment of travel per diem was not author- 
ized. 

While it is unfortunate that the employing office erroneously de- 
termined that Albuquerque was the employees’ official duty sta- 
tion, and represented to the employees that travel expenses would 
be paid, the United States is not bound by their unauthorized acts. 
Matter of Peterson, B-191039, June 16, 1978. Therefore, the sus- 
pended claims may not be paid, and the amounts previously paid 
on similar claims should be collected. Further, the usual charges 
for meals and lodgings furnished by the Government should be 
charged against these employees. However, waiver of the resulting 
debts may be considered as erroneous payments of pay or allow- 
ances (failure to deduct the cost of meals and lodgings furnished 
from pay otherwise due) under 5 U.S.C. § 5584. 


[B-210717] 
Travel Expenses—Air Travel—Bonuses, Gifts, etc. 


The general rule is that a Federal employee is obligated to account for any gift, gra- 

tuity or benefit received from private sources incident to the performance of official 

duty. This rule applies to situations where an employee enters a promotional pro- 

= sponsored by an airline, and, while traveling on official business, receives a 
iscount as a result of entering that promotional program. 


Travel Expenses—Air Travel—Bonuses, Gifts, etc. 


A bonus ticket received by an employee as a result of trips paid by both appropri- 
ated funds while on official travel and personal funds is the property of the Govern- 
ment and must be turned in to the appropriate official of the Government. If em- 
ployee wishes to participate in the bonus program and retain the benefits from the 
program, he should make certain that all trips included in the bonus program are 
paid from personal funds. 


Travel Expenses—Air Travel—Bonuses, Gifts, etc. 


An seehages who enters a promotional program sponsored by airlines which in- 


cludes free upgrade of service to first class, membership in clubs, and check-cashing 
privileges, does not have to turn in such benefits to the Government. The Govern- 
ment is unable to use such benefits, and there is no reason for employee not to use 
such benefits. 


Travel Expenses—Air Travel—Bonuses, Gifts, etc. 


A discount for future travel received by employee while on official travel, which is 
either non-transferable or carries an expiration date, still is property of the Govern- 
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ment and should not be given back to the employee for personal use even if it ap- 
pears that the Government may have no use for the discount. 


Matter of: Discount Coupons and. Other Benefits Received in 
the Course of Official Travel, February 24, 1984: 


The Per Diem, Travel and Transportation Allowance Commitee 
(PDTATAC) of the Department of Defense has requested our opin- 
ion concerning the proper disposition of promotional gifts received 
by employees while on official travel. PDTATAC Control No. 83-1. 
We hold that such promotional gifts are the property of the Gov- 
ernment and that employees may not retain any gift or gratuity 
received in the course of official travel. 


Factual and Legal Background 


The request from the Committee states that airlines have insti- 
tuted frequent-flyer programs which entitle a traveler, who accu- 
mulates points or miles on a particular airline, to bonus travel. 
The more points or miles the individual accumulates, the greater 
the bonus. Participation in these programs is not automatic and re- 
quires the traveler to submit an application. Some airlines charge 
a fee to enroll and, in addition to discounts on fares or bonus 
points, some airlines offer a free upgrade to first class service on 
certain flights. 

The Committee has raised five questions concerning these airline 
programs. These questions will: be answered individually below. 
However, the basic issue: is whether the employee is entitled to 
keep any of these bonuses earned as a result of Government-paid 
travel. 

The general rule is that a. Federal employee is required to ac- 
count for any gift, gratuity, or benefit received from private 
sources incident to the performance of official duty, and any pay- 
ments tendered to the employee are viewed as having been re- 
ceived on behalf of the Government. John B. Currier, 59 Comp. Gen. 
95 (1979); and B-148879, July 20 and August 28, 1970. Therefore, 
we have held that an employee may not retain any bonus or gift 
coupon or similar item of value received from a commercial air car- 
rier on the basis of a purchase of an airline ticket to be used for 
official travel. B-199656, July 15, 1981. The rationale behind this 
rule is to prevent double reimbursement to the employee from the 
Government and a private source and to avoid a conflict of inter- 
est. 

We note that the General Services Administration (GSA) has re- 
cently promulgated regulations in the area. See Federal Property 
Management Regulation (FPMR) § 101-25.103, 41 C.F.R. § 101-25, 
as amended, 48 Fed. Reg. 48,231, October 18, 1983. These regula- 
tions state that all promotional materials such as bonus flights, re- 
duced-fare coupons, cash, merchandise, gifts, credits toward future 
free or reduced costs of services or goods, received by an employee 





Giap. Gen) DECISIONS OF THE COMPTROLLER GENERAL 231 


in connection with official travel and based on the purchase of 
ticket, are properly considered to be due the Government and may 
not be retained by the employee. These regulations provide that 
promotional materials that provide for future free or reduced costs 
of travel should be integrated into the agency travel plans to maxi- 
mize the benefits to the Government. Promotional materials that 
cannot be used by the agency shall be disposed of in accordance 
with 41 C.F.R. § 101-25.103-4. 

Also, we note that the Office of Government Ethics by memoran- 
dum of November 16, 1983, to Designated Agency Ethics Officials, 
requested that employees be warned against making personal use 
of any travel promotional benefits received in connection with offi- 
cial travel. 

Finally, we note that since participation in these programs is vol- 
untary, an employee who wants to receive benefits for private use 
should make certain that the only trips credited to his bonus ac- 
count are those paid from personal funds. 


Specific Questions 


Question 1. Since travel is arranged by the Government based on 
cost effectiveness, rather than on membership in one of these pro- 
grams, traffic managers are unaware when a uniformed member or 
civilian employee has received a travel bonus. Should the burden 
be placed on the member or employee to turn in the bonus to the 
Government when participation on the airline promotion program 
is voluntary and the Government is without control? 

Answer 1. The answer to the question is that it is the traveler’s 
responsibility to return to the Government any discounts or bene- 
fits received as a result of official travel. See Currier and the GSA 
regulations, cited above. However, if the employee had to spend 
money to enter a program, as discussed above, the employee may 
submit a voucher which documents his out-of-pocket expenses 
spent to enter into the program. The Government should reim- 
burse the employee’s out-of-pocket expenses if those expenses are 
less than the discount received by the employee from the airlines. 
For example, if the employee spends $25 to enter a program, and, 
as a result, the Government has received a benefit because his air- 
line fare was reduced from $400 to $300 solely as a result of his 
entering the program, then the employee should be reimbursed for 
the cost of entering the program. Of course, the Government 
should only reimburse the employee up to the amount the employ- 
ee pays to enter the program and only to the extent that the Gov- 
ernment has received a benefit solely due to his entering that pro- 
gram. 

Question 2. Most bonus travel requires more than one trip to be 
eligible. Some of those trips may be paid from personal funds. If a 
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free ticket is obtained from a combination of appropriated and per- 
sonal funds, who does the ticket belong to? 

Answer 2. Consistent with the regulations, above, our answer to 
this question is that the ticket (or certificate) is the property of the 
Government if part of the ticket was obtained through the use of 
appropriated funds while on official travel. This result prevents a 
conflict of interest from arising. See, generally, 5 C.F.R. §§ 735.201 
et seg. The employee has an obligation to turn in the bonus ticket 
to the Government based on the general rule cited above. If the 
employee has used the bonus ticket for personal use, he must reim- 
burse the value of the bonus ticket to the Government. See 63 
Comp Gen. 233 (B-212236, dated today). Finally, as stated above, 
if the employee wishes to participate in the bonus program and 
retain the benefits from the program, he should make certain that 
all trips included in the bonus program are paid from personal 
funds. 

Question 3. Besides travel bonuses, most programs provide other 
optional benefits, such as free upgrade to first class, membership in 
executive clubs, i.e., Delta’s Crown Room Club, check-cashing privi- 
leges, etc., which have no value to the Government. Should such 
items be turned over to the Government if the value cannot be re- 
deemed? 

Answer 3. We do not believe that items such as free upgrade to 
first class, membership in executive clubs, and check-cashing privi- 
leges could be turned over to the Government. Obviously, such ben- 
efits could only be used by the employee and could not be used by 
the Government. Therefore, we see no reason that these items 
could or should be turned over to the Government. We also hold 
that the employee may use such benefits because denying the em- 
ployee such benefits would serve no purpose. 

Question 4. Travel bonuses are transferable in most cases; howev- 
er, they may carry an expiration date. Although every attempt is 
made to take advantage of free travel opportunities, should the re- 
cipient of the bonus be denied its use if the Government is unable 
to use it within a reasonable time? 

Answer 4. Even if the Government is unable to take advantage of 
free travel opportunities after:every.reasonable attempt, the bonus 
should not be returned to the employee. The reason for this is that 
the travel bonus never legally belonged to the employee. If a free 
flight for personal use was given to an employee by an agency, this 
would be tantamount to an illegal supplement of the employee’s 
salary. In the case where the bonus is transferable, the employee 
who received the bonus as a result of official travel has no more 
legal right to this bonus than any other employee of the agency. 

Question 5. Some items are non-transferable. One uniformed 
member was given a flight coupon worth $200 as involuntary- 
denied boarding compensation. Under Comptroller General deci- 
sion 59 Comp. Gen. 95 (1979), the coupon was turned over to the 
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Government; however, unless this particular traveler is given fur- 
ther travel orders, it will go unused. Should non-transferable travel 
bonuses be denied to the recipient if the Government is unable to 
use them? 

Answer 5. If the items are not transferable such as the coupon 
here, then if it is necessary to send that employee on official travel 
the coupon would be available for such a purpose. If the coupon is 
returned to the employee for personal use and then the agency de- 
cides to send the employee on official travel the discount coupon 
will not be available. Therefore, the Government should retain the 
coupon even if it is unable to use it at this time. 

This concludes the questions raised by the Committee. However, 
we note one situation which has also arisen lately, that is, the re- 
ceipt of gifts of nominal value as a result of official travel. We note 
that the Government Ethics Regulation allows employees to keep 
promotional material, such as pens, pencils, note pads, calendars, 
and other items of nominal intrinsic value. See 5 C.F.R. 
§ 735.202(b)(4) (1983). We see no reason why employees on official 
travel who receive such gifts should return them to the Govern- 
ment. Accordingly, employees may keep gifts which are of nominal 
intrinsic value. 


[B-212236] 


Travel Expenses—Air Travel—Bonuses, Gifts, etc. 


An employee received and used a bonus ticket and a free hotel room for personal 
travel as a result of trips paid by both personal funds and Government funds. Such 
promotional gifts which were received because of travel paid by Government funds 
belong to the Government. The employee must pay the full value of the tickets and 
benefits received to the Government. Since this employee used these gifts prior to 
the issuance of guidance on the use of such materials, he may reduce his liability 
for repayment based on the percentage of travel paid by personal funds. Any future 
use of promotional gifts will result in liability for the full value of the bonus or gift. 
See 63 Comp. Gen 229 (B-210717, dated today). 


Matter of: John D. McLaurin—Promotional Gifts Received as 
a Result of Official Travel, February 24, 1984: 


Mr. Richard Mulberry, Inspector General, Department of the In- 
terior, has requested a decision concerning a travel bonus consist- 
ing of two free first-class round-trip tickets and four free nights at 
a hotel received by an Interior employee, Mr. John D. McLaurin. 
The travel bonus was awarded by United Airlines under their Mile- 
age Plus program and the mileage accumulated by Mr. McLaurin 
was primarily as a result of official travel. The first issue presented 
is whether Mr. McLaurin should reimburse the Government for 
the value of the bonus awards. The second issue is, assuming the 
Government is to be reimbursed, should the reimbursement be lim- 
ited to reflect the percentage of private travel versus official travel 
used to obtain the award. We hold that Mr. McLaurin must reim- 
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burse the Government for the bonus awards based on the percent- 
age of official travel used to obtain the award. 

Mr. McLaurin registered in the United Airlines Mileage Plus 
program in October 1981. By February 1983, Mr. McLaurin had 
traveled over 75,000 miles, and under the program, he was entitled 
to two free first-class round-trip tickets, four free nights at a 
Westin hotel, and a 50 percent discount on an Avis rental car for 
the weekend. Mr. McLaurin used the free trip and free hotel for 
his own personal benefit. The record shows that Mr. McLaurin ac- 
cumulated the mileage by both official (Government-paid) and pri- 
vate travel, but the record does not show the number of miles of 
each type of travel. However, it appears that the majority of the 
miles were accumulated on official travel. 


LEGAL ANALYSIS 


The general rule is that a Federal employee is required to ac- 
count for any gift, gratuity, or benefit received from private 
sources incident to the performance of official duty and any pay- 
ments tendered to the employee are viewed as having been re- 
ceived on behalf of the Government. John B. Currier, B-195946, 59 
Comp. Gen. 95 (1979); B-148879, July 20 and August 28, 1970. 
Therefore, we have held that an employee may not retain any 
bonus or gift coupon or similar item of value received from a com- 
mercial air carrier on the basis of a purchase of an airline ticket to 
be used for official travel. B-199656, July 15, 1981. 

The bonus ticket and free hotel received by Mr. McLaurin clearly 
fall within the purview of these decisions. The only distinction is 
that a small portion of the bonus ticket was earned by private 
travel. We do not believe the fact that a portion of the bonus ticket 
was earned by private travel changes the result that the portion of 
the ticket earned as a result of the official ticket belongs to the 
Government. See 63 Comp. Gen. 229 (B-210717, dated today). 
Therefore, in applying the decisions cited above, we conclude that 
the portion of the bonus ticket or gift earned as a result of official 
travel is viewed as having been received on behalf of the Govern- 
ment. Accordingly, since Mr. McLaurin used the bonus ticket and 
gift for private use, when it was primarily the property of the Gov- 
ernment, Mr. McLaurin must reimburse to the Government the 
value of the bonus ticket and gifts which were property of the 
Government. 

We also note that at the time of Mr. McLaurin’s travel under 
United’s Mileage Plus program, a frequent flyer could use the 
bonus tickets to the place of his choice and the bonus tickets were 
transferable. Therefore, under that program it is clear that the 
Government could have sent Mr. McLaurin or some other Govern- 
ment employee on a free flight and at a free hotel while on official 
travel. However, even if airline programs limit the transferability 
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of the bonus flight or restrict bonus flights to specific cities, any 
bonus earned as a result of official travel belongs to the Govern- 
ment and must be turned into the appropriate agency official. See 
our decision of today, 63 Comp. Gen. 229, supra, and 41 C.F.R. Part 
101-25 as amended, 48 Fed. Reg. 48213, October 18, 1983. 

In accordance with the discussion above, the Department of the 
Interior should collect the full value of the bonus tickets plus the 
value of the hotel room from Mr. McLaurin. Mr. McLaurin may 
have this amount reduced by a percentage equal to the percentage 
of private travel used to obtain the award. However, the burden of 
proof is on Mr. McLaurin to produce the necessary evidence to 
show that the travel was paid from personal funds. See generally 4 
C.F.R. § 31.7 (1983). If Mr. McLaurin can produce the necessary evi- 
dence, then the amount of his liability may be reduced by the ap- 
propriate percentage. 

We are allowing Mr. McLaurin to reduce his liability because he 
used these bonus tickets prior to the issuance of the GSA regula- 
tions and our decision of today, 63 Comp. Gen. 229, which de- 
clare that these bonuses are the property of the Government. After 
the date of this decision, we hold that any future use of promotion- 
al material will result in the employee being liable to the Govern- 
ment for the full value of the bonuses or promotional gifts. used. 


[B-213528] 


General Services Administration—Services to Other 
Agencies, etc.—Procurement—Defense Department— 
Applicability of DOD Procedures, Restrictions, etc.— 


Restrictions on Total Labor Surplus Area Set-Asides 
No legal authority exists to extend a Department of Defense (DOD) appropriations 
restriction on total labor surplus area set-asides to a General Services Administra- 


tion (GSA) purchase of pliers, even though DOD is the major user of the pliers, 
where GSA is purchasing the pliers with its own appropriations. 


General Services Administration—Services to Other Agencies, 
etc.—Procurement—Defense Department—Applicability of 
DOD Procedures, Restrictions, etc.—Restrictions on Total 
Labor Surplus Area Set-Asides 


Protest allegation that a DOD appropriations restriction was applied to a GSA pro- 
curement while another DOD appropriations restriction was not applied and, thus, 
the latter restriction should have been, is without merit where the terms of the so- 
licitation indicate that neither restriction was applied to the procurement. 


Matter of: Wilde Tool Co., Inc., February 28, 1984: 


Wilde Tool Co., Inc. (Wilde), protests the total labor surplus area 
(LSA) set-aside of bid item No. 2 under invitation for bids (IFB) No. 
FEN-ED-A3134-A-10-28-83, issued by the General Services Ad- 
ministration (GSA) for pliers. 

We deny the protest. 
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Wilde argues that the provisions of section 723 of the Depart- 
ment of Defense (DOD) Appropriation Act, act of December 22, 
1982, Pub. L. 97-377, 96 Stat. 1830, concerning the prohibition 
against award of contracts made for the purpose of relieving eco- 
nomic dislocations if the price differential exceeds 2.2 percent, ap- 
plied to this procurement. It is alleged that the IFB acknowledged 
DOD as the predominant user of the pliers and, therefore, GSA il- 
legally conducted a total LSA set-aside on the particular bid item 
by not permitting non-LSA concerns.to bid. Wilde also asserts that 
other provisions of section 723 prohibiting the procurement of for- 
eign-made hand and measuring tools were applied to this procure- 
ment, and that, accordingly, the provisions of section 723 prohibit- 
ing total LSA set-asides also should have applied. 

GSA responds that it conducted the instant IFB pursuant to its 
authority under the Federal Property and Administrative Services 
Act of 1949, 40 U.S.C. § 481 (Supp. III, 1979), to procure property 
and services on behalf of Federal agencies. GSA states that pro- 
curements conducted under its own statutory authority are not 
subject to statutory limitations applicable to DOD, citing our deci- 
sions in 48 Comp. Gen. 403 (1968) and Procurement of Stainless 
Steel Flatware, B-186422, October 26, 1976, 76-2 CPD 364. GSA also 
asserts that no statutory authority in its appropriations exists by 
which GSA could implement restrictions imposed upon DOD with 
regard to price differentials for purposes of relieving economic dis- 
location. GSA further alleges that, while it restricted the procure- 
ment to domestic suppliers of hand and measuring tools, provisions 
contained in GSA’s appropriations required GSA to give a prefer- 
ence to domestic suppliers of hand and measuring tools in accord- 
ance with Defense Acquisition Regulation § 6-104.4(b) (1976 ed.). 
GSA thus claims that the provisions of section 723 prohibiting the 
procurement of hand and measuring tools were not in fact applied 
to this procurement. 

In 48 Comp. Gen. 403 (1968), Procurement of Stainless Steel Flat- 
ware, supra, and Idealspaten, Gmbh, B-2053238, April 27, 1982, 82-1 
CPD 389, we held that, even where DOD is the major user of the 
product to be procured by GSA, the expenditure of GSA appropria- 
tions warrants the application of GSA’s own procurement proce- 
dures and constraints and that, therefore, no legal basis exists 
upon which to extend DOD’s appropriations restriction to a GSA 
purchase with GSA appropriations. 

We find that the reasoning in these cases applies here. While 
direct DOD purchases may be subject to the prohibition in DOD’s 
appropriations against total LSA set-asides, the record indicates 
that the purchase here obligated GSA’s own appropriations—and 
Wilde does not allege otherwise—and, thus, GSA was not prohibit- 
ed by the DOD appropriations restriction from conducting a total 
LSA set-aside. 
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As to Wilde’s allegation that the provision of section 723 prohib- 
iting the procurement of foreign-made hand and measuring tools 
was applied to this procurement, we note that the terms of the IFB 
indicate that the 1979 GSA appropriations statute, act of Septem- 
ber 29, 1979, Pub. L. 96-74, § 505, 93 Stat. 573, extended most re- 
cently as concerns this protest by act of December 21, 1982, Pub. L. 
No. 97-377, 96 Stat. 1830, was applicable to this procurement. That 
section provides: 

No part of any procurement contained in this Act shall be available for the pro- 
curement of * * * — hand or measuring tool(s) not produced in the United States 
* * * except in accordance with procedures prescribed by [DAR § 6-104.4(b)]. 
Accordingly, we cannot agree with Wilde that the provisions of sec- 
tion 723 prohibiting the procurement of foreign-made hand and 
measuring tools applied to this procurement. 

We deny the protest. 


[B-213715.2] 


Contracts—Protests—General Accounting Office Procedures— 
Timeliness of Protest—Constructive Notice of Procedures 


Bid Protest Procedures are published in the Federal Register, and protesters there- 
fore are charged with constructive knowledge of their contents. Thus, lack of actual 
knowledge of timeliness requirements does not excuse untimely filing of protest. 


Matter of: Ken’s Trash Removal Service—Reconsideration, 
February 28, 1984: 


By our decision in Ken’s Trash Removal Service, B-213715, De- 
cember 29, 1983, 84-1 CPD 39, we dismissed as untimely the Ken’s 
Trash Removal Service (Ken’s) protest under United States Army 
Corps of Engineers invitation for bids No. DACA41-84-B-0005. Be- 
cause Ken’s received the contracting officer’s letter denying its pro- 
test on October 25, 1983, and because the protest of Ken’s to our 
Office was not filed with us until November 15, we found the pro- 
test untimely under 4 C.F.R § 21.2(a) (1983) of our Bid Protest Pro- 
cedures. Section 21.2(a) states that where the initial protest has 
been timely filed with the contracting agency, any protest to our 
Office must be filed no later than 10 working days after the pro- 
tester has knowledge of initial adverse agency action (in this case, 
the contracting officer’s denial of the protest). 

Ken’s requests that we reconsider our dismissal because the con- 
tracting officer’s letter was extremely misleading inasmuch as no 
mention as made of any 10-day deadline for filing with our Office. 
Moreover, Ken’s states that the copy of our Bid Protest Procedures 
regulation, which Ken’s requested of the contracting officer, was 
not received by Ken’s until November 9 and the filing of its protest 
with our Office was made within 10 working days of this date. 

We affirm our prior decision. 

As regards the basis of the reconsideration request—the 10-work- 
ing-day filing requirement—and Ken’s lack of knowledge of this re- 
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quirement prior to November 9, our Bid Protest Procedures, 4 
C.F.R. part 21 (1983), are published in the Federal Register, and 
protesters are charged with constructive knowledge of their con- 
tents. Mike Vanebo, B-211816, June 20, 1983, 88-2 CPD 4. Thus, the 
fact that Ken’s did not know the requirements set forth in our Bid 
Protest Procedures is irrelevant as concerns the timeliness of its 
protest. 
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